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WETLANDS MITIGATION:
CAN YOU BANK ON IT?

The Building Owners and Managers Association The United States Army Corps of Engineers has
(BOMA) has recently adopted a new standard for issued wetlands guidelines which permit the use |of
measuring floor areas in office buildings. The Mitigation Banks. Banking Guidance§0 Fed. Reg.
standard,ANSI/BOMA 65.1-1996jncludes a 58, 605 (Nov. 28, 1995). Under Section 404 of the
common method for completing a building-wide Clean Water Act, the Corps can issue permits for
measurement of office space. The first major dredging and filling of wetlands. These permits
update of the standard in 16 years will allow require that developers avoid wetland damage gnd
traditional “building amenity” types of common where damage is unavoidable, provide “compensa-
areas (such as a large common lobby on one floor),tory mitigation” by enhancing, restoring or creatin
which benefit all tenants, to be allocated to all replacement wetlands. Wetlands “creation” consists
floors, on a pro-rata basis. of developing a wetland where one did not previously
exist, or restoring certain areas of damaged wetlands.

The new standard also includes a variety of new
definitions, to be used in helping to understand the  Under the new guidelines, developers may be able
new standard. Among the newly defined terms, to meet their compensatory mitigation requiremerjts
which include illustrations of the concepts, are by purchasing a “credit’” from a Mitigation Ban
“Building Common Area,” “Floor Common Area,” based on the enhanced, restored or created wetland
“Floor Rentable Area” and “Floor Usable Area.”  held by that Mitigation Bank. A few Mitigation Bank
are already operating in Georgia, Florida and several

The new standard also provides detailed examples
ther states.

of how to assess and measure “common area” types0
of amenities, such as vending areas, loading docks,

security stations, exercise clubs and restaurants, angg,
how to convert building usable areas to rentable
areas. While there is no requirement or law that this
new standard be used to measure office areas, tenants A goal of “no-net loss” of wetlands may requir
and landlords will look to these standards to resolve  that replacement wetlands be equivalent in size,
the vexing questions of what areas are fairly charged  quality, function and location to the wetland
as “rentable” to a tenant. being destroyed. Environmental groups may chal-
lenge any time delay between when the new
ecosystem becomes functional and when project
site wetlands are destroyed. Even a perfectly
constructed Mitigation Bank may not provid
replacement habitat for wildlife displaced by
development a hundred miles away, nor wou|d
wildlife be likely to use ten discrete mitigation
wetlands separated by urban development.

Whether Mitigation Banks will provide a long-
m solution to loss of wetlands is uncertain for|a
number of reasons, including:

Copies of the new standard cost $25 for members
of BOMA or $35 for non-members, and can be
obtained from:

BOMA
Suite 2830
6855 Jimmy Carter Boulevard
Norcross, Georgia 30071
(770-825-0116)
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(Wetlands Mitigation.., continued from page 1)

* Because the replacement wetlands must be the The Georgia Court of Appeals recently held that
functional equivalent of the wetlands being de- the rape of a tenant in the underground parking deck
stroyed, the characteristics of the existing wetlands was not foreseeable even though the tenant presented
will need to be delineated with particularity in order evidence of nine thefts and three acts of vandalism in
for the developer and the Corps to determine which the prior twelve month period. Doe v. Prudential-
Mitigation Bank, if any, can provide the functional Bache/A.G. Spanos Realty Partnetise Court of
equivalent of the existing wetlands. Appeals distinguished between crimes against

property and crimes against people. Thus, even

« There are no guarantees that the created or banked0ugh prior crimes against property had occurred in
wetlands will survive and continue to provide the the parking deck, these did not mean the owner
functional equivalent of the destroyed wetlands. Should have anticipated and protected against the

What happens if the Mitigation Bank fails? What POssibility of a rape.

obligations, if any, will the developer have after 4 vever, where there is evidence that the owner
purchasing a credit from the Mitigation Bank and ' ynew of prior violent crimes against persons, the

constructing its development on the destroyed q\yner may be liable. For instance Shoney’s Inc.
wetlands? Will the developer be subject to sanc- |, y,4sor{1995), a restaurant owner was held liable
tions if the Mitigation Bank, for whatever reason, o an attack in the restaurant's parking lot because

should fail? ~ At a minimum, the land in the {nree prior acts of violence against employees Had
Mitigation Bank should be encumbered by perma- recently occurred there.

nent conservation easements in favor of some pub-
lic agency or non-profit conservation organization.

The extent of an owner’s knowledge df
substantially similar crimes is also important. Inja
Even with these and other potential problems, 1991 decision, the Georgia Supreme Court found

wetlands mitigation banking may prove to be a supe- that Savannah College of Art & Design was npt
rior solution for destroyed wetlands than current on- liable for a sexual assault that took place in a college
site mitigation. The scattered nature and sheer vol-dormitory because previous crimes occurring in the
ume of on-site mitigation projects represent difficult dormitory were not S substantially similar as to alért
oversight problems for the Corps, whereas large Miti- the College to the risk of sexual assault.

gation Banks could more easily be monitored. Miti-  geyeral other factors can also provide eviderice
gation Banks also provide the potential of consolidat- »f the owner's negligence. The Georgia Court of
ing resources to ensure better planning a_n_d_ teChnO'Appeals has held that where employees (i) hdve
logically more advanced resources and facilities, thus |5 ssified a parking area as unsafe, (ji) have asked
ensuring Ior)ger-term viability of the mitigation areas. for a parking area security guard, and (iii) have
Also, as guidelines are developed for the design andg)ays escorted the female employees to their cars,

monitoring of wetlands Mitigation Banks, these fa- ha owner may be held liable for injury to persons py
cilities could provide far superior unified habitat than isient crimes. The Court of Appeals has also fouhd

the fragmented habitat otherwise provided by hun- ¢ g\ner liable for violent crimes where the premises
dreds of individual on-site mitigation projects. are located in a high crime area.

RENT INSURANCE:
AVOIDING FINANCIAL LOSS
WHEN CASUALTY OCCURS

PREVIOUS VIOLENT CRIMES
MAY MAKE PROPERTY OWNERS
RESPONSIBLE FOR FUTURE
VIOLENT ACTS OF THIRD
PARTIES

Rent insurance, which is often overlooked
lease drafting and negotiations, can be used| to
avoid significant financial loss to either th

In Georgia, the owner of real property may be |andlord or the tenant in the event of damage |or
liable to a person injured in a common area if the destruction of the premises. The interests of both
owner negligently fails to prevent the injury. In the landlord and the tenant are well served by
certain circumstances, negligent failure to prevent coordinating the abatement and rebuilding

injury includes the failure of the owner to take provisions in the lease with the use of rept
action based on prior violent occurrences in the jnsurance.

common area.
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There are three basic types of rent insurance. to the tenant). Rent insurance often does not cover rent
. . L abatement for loss of use because no insured peril has
* Business interruption insuranceWhen a lease  ,ygjcally damaged the property. The landlord should
does not provide for rent abatement |faca§ualty consider purchasing an endorsement to cover this
occurs, th? tenant Sho!“d carry business circumstance. Similarly, the tenant may have a gag in
interruption insurance. .Th's protects the tenant coverage where rent abatement may not begin for
against loss of earnings ifthe bU|Id|n_g IS destroy_ed several days or weeks following a given event, such|as
or damaged from a fire or other insured peril, g0 ator fajlure or lack or running water. Carefdl
allowing the tenant to cover its lease obligations juention to the terms of the business interruption
When. it cannot conduct its business because theinsurance can avoid losses in such circumstanges.
premises have been rendered untenantable.
* Rentalincome insuranc&Vhen a lease provides
for rent abatement if a casualty occurs, the
building owner should carry rental income
insurance. This covers a landlord for the loss of CONSIDER ENDANGERED
rental revenues in the event the building is SPECIES IN CONNECTION WITH
damaged or destroyed to the point that one or YOUR DEVELOPMENT PLANS
more tenants cannot use their premises and
therefore are excused from paying rent. h _
e Endangered Species AEISA) encompasses
* Rental value insuranceThis protects a building  various protections designed to safeguard species flom

owner who is also an occupant of the building extinction. Under Sections 7 and 9 of the ESA, no person
against the loss of value of its occupancy resulting may take any species listed as endangered or threatgned.

from an insured peril.

Whether the lease provides for rent abatement, and
thus which party takes out rent insurance, is one part
of the overall economics of the transaction. The
negotiations on this point may be driven by the terms
of the mortgage, which may require that the landlord
carry such insurance. In such situations the tenant
may be in a position to insist that its rent be abated. In
addition, if the tenant is small, it may be to the
landlord’s advantage to allow abatement. The landlord
can obtain rent insurance and pass the cost of the Last summer, the United States Supreme Co
insurance through to the tenants. Otherwise thefocused its attention on Section 9 of the ESA a
landlord should make sure that the tenant has rentprovided some guidance for those involved in re
insurance coverage so that the tenant can continue testate development. Babbitt v. Sweet Home Chapte
pay its rent in the event of damage or destruction to theof Communities for a Great Oregothe Supreme
premises. Court clarified what types of actions constitute

‘taking” under Section 9. Specifically, the Court hel
hat habitat modification constitutes the harming
species protected by the ESA. The small landown
and logging companies who brought B&bbitt suit
unsuccessfully argued that the application of such

Regulations further defines “harm” as includin
actually kills or injures wildlife. Since developmen

species, developers should understand the scop
private takings under the ESA and attempt to struct
their projects so as to minimize adverse impacts on lis|
species and their critical habitat.

On average, rent insurance costs between $.60 anq
$1.00 per $1,000 of coverage for a one year period.
The duration of coverage should coincide with the
calculated period of reconstruction or repair plus a
few months contingency. There are several other
factors to consider in purchasing rent insurance. In
leases where the tenant pays base rent plus additiona{lq‘
rent consisting of pass throughs of a proportionate
share of real estate taxes, insurance and common area As a result oBabbitt the ESA will have a greater,
charges, the party carrying the insurance, whether it isimpact on all types of land development where listg
the landlord or the tenant, should be sure to insure forspecies or their critical habitats are located. TH
the additional rent in addition to the base rent. impact can be mitigated by using endangered speq
Otherwise, the insured party will be underinsured.  jnvestigations and reviews. Consultants can cond

The parties should also be careful to avoid gaps in Walking field inspections of the property, researd
coverage. In some cases the lease allows for renPOtential endangered species and work with t
abatement for loss of use other than resulting from 2PPropriate agencies to relocate species or mog
casualty (e.g., when access or services are unavailabléh€ Project.

orthern spotted owl and the red-cockaded woodpec
ad economically injured them.

(Continued on page 4)

The ESA broadly defines “taking” as any act that would
kill, harm or harass a species. The Code of Federal

significant habitat modification or degradation that

activities may constitute a taking of an endangergd
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(Consider Endangered Species.., continued from page 3)

In those instances where a developer cannot avoidDiscount Received by Co-Lender upon Purchase
adversely impacting listed species or their habitat, the of | oan from Other Co-Lender Does Not Render
developer may apply for an “incidental take” permit | gan Usurious
from the Department of the Interior pursuant to =~
Section 10 of the ESA. Increasingly, developers are

Cobb Federal Savings Bank loaned money

re]ying on Section 10 permits as an alternative to Westoverto developasubdiViSion. Shortlythereaﬁer,

to

abandoning a projectbecause of ESA restrictions. SectiorJhited Federal Savings and Loan purchased a 15%
10 requires that an app"cant: (1) provide evidence thatlnterest in the Cobb Federal loan. When the loan was

the taking will be “incidental”; (2) minimize the impact fenewed in a year, Cobb Federal sold a 30% inte
of the taking; (3) develop and fund a habitat conservation to First Alliance Bank.
plan; and (4) prove that the taking will not appreciably

species. Developers and private landowners alike musta|liance then purchased the interests in the loan

est

) PIC ¢ ( Cobb Federal subsequently experienced financial
reduce the likelihood of the survival of the applicable itficulties, with RTC being appointed receiver. First

of

weigh the disadvantages of the delay and expensecohbh Federal and United Federal at a 25% discolint.

inherentinthe Section 10 process againstthe advantageg modification and renewal of the loan was entered
into by First Alliance and the borrower, and the loan

of continuing with their projects.
was ultimately paid in full by the borrower.

In First Alliance v. Westover, In¢Ga. 1996), the
borrower claimed that the 25% discount received

RECENT DECISIONS

Waivers of Subrogation Not Against Public Policy

usury statute on the modification and renewal of
loan. This would have rendered the loan usurio

A waiver of subrogation typically provides that,
to the extent of any applicable insurance, a landlord },
and a tenant will look to the insurance company and
will not sue each other for loss or damage allegedly
attributable to the negligence of the other party. This
provides a method for shifting the risk of loss to the
insurer.

The Georgia Court of Appeals rejected th
rrower’'s assertion, noting that the borrow

disbursed to the borrower.

Intervening Landowners Who Assumed Debt but
Were not Parties to the Deficiency Action Under the
In May Dept. Store v. Center Developers Jnc.

266 Ga. 806 (1996), several tenants and the insuranc F-O reglosed Securl - Deed are Released from
: iability for the Deficienc

companies of several tenants sought to sue the landlor

and a neon sign company for damage due to fires

allegedly caused by the neon signs. The leases albubject to an existing loan, and agreed to assume

contained provisions waiving rights of recovery by pay the loan. The property was later sold to Ben
each party against the other.

The tenants and insurers argued that Section 13
8-2 of the Official Code of Georgia made the waivers
unenforceable. That section provides that an
agreement in connection with or collateral to a
contract concerning the construction, repair or
maintenance of a building “purporting to indemnify and Dennard, the original makers of the loan,
or hold harmless the promisee against liability for recoverthe difference between the outstandingamg

and the property was foreclosed on by Jones,
holder of the loan.

received the benefit of the entire $1.48 millign
principal amount, and that this amount was in fact

Michael Hilland David Hayes purchased property

Mitcham, who also took the property subject to the
existing loan and agreed to assume and pay the lpan.
"Mitcham failed to make all the payments on the loan,

the

by
First Alliance should be used to calculate the interest
rate paid by the borrower for purposes of Georgi{

S

he

S.

and
ny

Jones then filed a deficiency action against Moye

to
unt

damages arising out of ... damage to property causedf the loan and the amount received at the foreclosure

by or resulting from the sole negligence of the sale. Neither Hill nor Hayes was made a party to th

promisee, his agents or indemnitees is against publicaction. Jones obtained a deficiency judgment aga
policy and is void and unenforceable....” Moye and Dennard. Moye and Dennard then filed S

against Hill and Hayes to collect the deficiency Moy

The Georgia Supreme Courtrejected the argument?nd Dennard had paid to Jones.

and held that a subrogation clause was an unequivocal

expression of “the mutual intent of landlord and  The Georgia Court of Appeals held that Hill an

tenant to shift the risk of loss and to look solely to Hayes were not liable to Moye and Dennard sirce
insurance coverage for loss or damages incurred byneither Hill nor Hayes had received notice of the

either party.” The express language of Section 13-8- deficiency, and the Georgia deficiency statute provid
2 only prohibits hold harmless or indemnity clauses. that no confirmation is valid against a debtor unlg

S
nst
uit
e

d

es
SS

Thus, according to the Court, Section 13-8-2 does the debtor has been given at least five days legal natice

not prohibit subrogation waivers in lease agreements.of the proceedingHill v. Moye (Ga. 1996)
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