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ERG\�� FRUSRUDWH� DQG� SROLWLF�� H[HUFLVLQJ� SXEOLF� DQG� HVVHQWLDO�
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ZDV� HVWDEOLVKHG� ZLWK� WKH� SXUSRVH� DQG� DXWKRULW\� WR� DFTXLUH��

PDQDJH�� DQG� GLVSRVH� RI� WKH� 8QLWHG� 6WDWHV�&KDUOHVWRQ� 1DYDO�
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&DUROLQD�*HQHUDO�$VVHPEO\�HVWDEOLVKHG�WKH�5'$�LQ�UHVSRQVH�

WR� WKH� 8�6�� 'HIHQVH� %DVH� &ORVXUH� DQG� 5HDOLJQPHQW� $FW� RI�

������ 3XE�� /�� 1R�� ��������� WR� RYHUVHH� WKH� GLVSRVLWLRQ� RI��

UHDO� DQG� SHUVRQDO� IHGHUDO� SURSHUW\� WKDW� KDV� EHHQ� RU� ZLOO� EH�

WXUQHG�RYHU� WR� WKH�6WDWH�RI�6RXWK�&DUROLQD�� �6�&��&RGH�$QQ���
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6RXWK� &DUROLQD� 7RUW� &ODLPV� $FW� �KHUHLQDIWHU� ³6�&�� 7RUW�

&ODLPV�$FW´��� �6�&��&RGH�$QQ��������������� �7KH�6�&��7RUW�

&ODLPV� $FW� SURYLGHV� WKDW� WKH� ³UHPHG\� SURYLGHG� E\� WKLV�

FKDSWHU� LV� WKH� H[FOXVLYH� FLYLO� UHPHG\� DYDLODEOH� IRU� DQ\� WRUW�

FRPPLWWHG� E\� D� JRYHUQPHQWDO� HQWLW\�� LWV� HPSOR\HHV� RU� LWV�

DJHQWV�´� � 6�&�� &RGH� $QQ�� �����������E��� � 7KH� 6�&�� 7RUW�

&ODLPV�$FW�DOVR�SURYLGHV�WKDW��

1RWKLQJ� LQ� WKLV� FKDSWHU� LV� FRQVWUXHG� DV� D�ZDLYHU� RI� WKH�
VWDWH¶V� RU� SROLWLFDO� VXEGLYLVLRQ¶V� LPPXQLW\� IURP� VXLW� LQ�
IHGHUDO� FRXUW� XQGHU� WKH� (OHYHQWK� $PHQGPHQW� WR� WKH�
&RQVWLWXWLRQ� RI� WKH� 8QLWHG� 6WDWHV� QRU� DV� FRQVHQW� WR� EH�
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,Q�������D�SULYDWH�FRPSODLQDQW��&DUROLQD�0DULQH�+DQGOLQJ��

,QF���FRPPHQFHG�D�FRPSODLQW�DFWLRQ�DJDLQVW�5'$�EHIRUH�WKH�

)HGHUDO� 0DULWLPH� &RPPLVVLRQ� �³)0&´��� � 7KH� FRPSODLQDQW�

VHHNV�DQ�DZDUG�RI�PRQHWDU\�GDPDJHV�IURP�5'$���7KDW�DFWLRQ�

LV� VWD\HG� SHQGLQJ� WKLV�&RXUW¶V� GHWHUPLQDWLRQ� RI� WKH� TXHVWLRQ�

FXUUHQWO\� EHIRUH� LW�� � 5'$� DVVHUWV� WKDW� VRYHUHLJQ� LPPXQLW\�

SULQFLSOHV�DULVLQJ�IURP�5'$¶V�VWDWXV�DV�DQ�DUP�RI�WKH�6WDWH�RI�

6RXWK� &DUROLQD� LPPXQL]H� LW� IURP� SULYDWH� FRPSODLQWV� ILOHG�

EHIRUH�WKH�)0&��

7KH�&RXUW¶V� LVVXDQFH� RI� D�ZULW� RI� FHUWLRUDUL� WR� WKH� )RXUWK�

&LUFXLW�&RXUW�RI�$SSHDOV�UDLVHV�LVVXHV�RI�GLUHFW�DQG�LPPHGLDWH�

FRQFHUQ�WR�5'$���7KLV�&RXUW¶V�UXOLQJ�ZLOO�GHWHUPLQH�ZKHWKHU�

WKH�)0&�PD\�DOORZ�WKH�SULYDWH�FRPSODLQW�SURFHHGLQJ�DJDLQVW�

WKH�5'$� WR� FRQWLQXH�� � 7R� WKDW� H[WHQW�� WKH� LQWHUHVWV� RI�5'$�

DQG� 5HVSRQGHQW� 6RXWK� &DUROLQD� 3RUWV� $XWKRULW\� DUH�

FRQJUXHQW�� � +RZHYHU�� XQOLNH� WKH� 5HVSRQGHQW�� 5'$¶V� FRUH�

IXQFWLRQV�GR�QRW�LQFOXGH�WUDGLWLRQDO�PDULWLPH�DFWLYLWLHV�VXEMHFW�

WR�UHJXODWRU\�RU�HQIRUFHPHQW�RYHUVLJKW�E\�WKH�)0&�DFWLQJ�LQ�

LWV� HQIRUFHPHQW� RU� LQYHVWLJDWRU\� FDSDFLW\�� � 5DWKHU�� 5'$¶V�

PLVVLRQ�LQYROYHV�D�ZLGH�DUUD\�RI�FRPPHUFLDO��HFRQRPLF��DQG�

ODQG�XVH� GHYHORSPHQW� DFWLYLWLHV� JHQHUDOO\� XQUHODWHG� WR� WKH�

PDULWLPH�FRPPHUFH�RI�WKH�8QLWHG�6WDWHV���,I�5'$¶V�DVVHUWLRQ�

RI� VRYHUHLJQ� LPPXQLW\� DJDLQVW� XQFRQVHQWHG� DGPLQLVWUDWLYH�

OLWLJDWLRQ� LV� XQDYDLOLQJ�� 5'$� ZLOO� EH� IRUFHG� WR� GHIHQG� QRW�

RQO\�DJDLQVW�FODLPV�IRU�PRQHWDU\�GDPDJHV��EXW�DOVR�ZLOO�LQFXU�

VXEVWDQWLDO� H[SHQVH� LQ� GHIHQGLQJ� LWV� SRVLWLRQ� WKDW� LW� LV� QRW� D�

PDULQH� WHUPLQDO� RSHUDWRU� VXEMHFW� WR� WKH� SHUVRQDO� RU� VXEMHFW�

PDWWHU�MXULVGLFWLRQ�RI�WKH�)0&��
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0DULQH�WHUPLQDO�DFWLYLW\�DQG�WKH�SXEOLF�DQG�SULYDWH�HQWLWLHV�

ZKR� SURYLGH� PDULQH� IDFLOLWLHV� DUH� VXEMHFW�� IRU� FHUWDLQ�
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VWDWXWRULO\� HQXPHUDWHG� SXUSRVHV�� WR� WKH� UHJXODWRU\� RYHUVLJKW�

RI� WKH� )0&�� � 7KH� SURYLVLRQV� RI� IHGHUDO� ODZ� WKDW� DSSO\� WR�

PDULQH� WHUPLQDOV� JHQHUDOO\� UHTXLUH�REVHUYDQFH�RI� UHDVRQDEOH�

SUDFWLFHV�� SURKLELW� XQUHDVRQDEOH� UHIXVDOV� WR� GHDO� ���� 8�6�&��

DSS�� �������E������� DQG� IRUELG� WKH� JUDQW� RI� XQUHDVRQDEOH�

SUHIHUHQFHV� RU� DGYDQWDJHV� ���� 8�6�&�� DSS�� �������G��������

6LQFH�WKH�HQDFWPHQW�RI�WKH�SURJHQLWRU�IHGHUDO�VWDWXWH�DGGUHVV��

LQJ� PDULQH� WHUPLQDO� SUDFWLFHV�� WKH� 6KLSSLQJ� $FW�� ������ ���

8�6�&��DSS��������HW�VHT���ERWK�SULYDWH�HQWLWLHV�DQG�VWDWH�DQG�

PXQLFLSDO�DXWKRULWLHV�KDYH�EHHQ�SDUWLFLSDQWV� LQ� WKH�SURYLVLRQ�

RI� PDULQH� WHUPLQDO� IDFLOLWLHV� DQG� DFWLYLWLHV� VXEMHFW� WR� )0&�

UHJXODWLRQ���7R�WKH�H[WHQW�WKHUH�ZDV�HYHU�GRXEW�DV�WR�ZKHWKHU�

VWDWH�SRUW� HQWHUSULVHV�ZHUH� VXEMHFW� WR�GLUHFW�)0&�UHJXODWLRQ��

WKHVH�GRXEWV�ZHUH� ORQJ� DJR� UHVROYHG� LQ�&DOLIRUQLD�Y��8QLWHG�

6WDWHV������8�6��������������ZKHUH�WKLV�&RXUW�FRQ�ILUPHG�WKDW�

VWDWH� DQG� ORFDO� JRYHUQPHQW� HQWLWLHV� WKDW� SURYLGH� UHJXODWHG�

IDFLOLWLHV� RU� VHUYLFHV� WR� RFHDQ� FRPPRQ� FDUULHUV� DUH� ³SHUVRQV�

VXEMHFW´�WR�)0&�UHJXODWLRQ���7KH�LQVWDQW�FDVH�WKXV�LQ�QR�ZD\�

SODFHV� LQ� TXHVWLRQ� WKH� JHQHUDO� UHJXODWRU\� DXWKRULW\� RI� WKH�

)0&�RYHU�WHUPLQDO�RSHUDWLRQV�FRQGXFWHG�E\�VWDWH�DXWKRULWLHV��

$W� LVVXH� LV� ZKHWKHU� WKH� FRPSODLQW� SURFHHGLQJV� RI� VHF��

WLRQ� �����D�� RI� WKH� 6KLSSLQJ� $FW� RI� ������ ��� 8�6�&�� DSS��

������� HW� VHT��� VRPHKRZ� SHUPLW� SULYDWH� FLWL]HQV� WR� FRPSHO�

XQFRQVHQWLQJ�VWDWHV�WR�HQGXUH�DGPLQLVWUDWLYH�OLWLJDWLRQ�EHIRUH�

WKH� )0&� LQ� DFWLRQV� VHHNLQJ� PRQHWDU\� GDPDJHV� DQG� RWKHU�

IRUPV� RI� UHOLHI� IRU� DOOHJHG� YLRODWLRQV� RI� WKH� 6KLSSLQJ� $FW���

6RYHUHLJQ� LPPXQLW\� SULQFLSOHV� FOHDUO\� EDU� VXFK� VXLWV� EHIRUH�

VWDWH�DQG�IHGHUDO�FRXUWV���7KH�TXHVWLRQ�SUHVHQWHG�VTXDUHO\�KHUH�

LV� ZKHWKHU� D� VWDWH¶V� DFNQRZOHGJHG� LPPXQLW\� IURP� SULYDWH�

VXLWV� LQ� WKH� FRXUWV� IDLOV� WR� VXUYLYH� ZKHQ� OLWLJDWLRQ� LV� FRP��

PHQFHG� EHIRUH� D� IHGHUDO� DGPLQLVWUDWLYH� DJHQF\�� � 7R� FRXQWHU�

WKH�)RXUWK�&LUFXLW�&RXUW�RI�$SSHDOV�KROGLQJ�WKDW�SULYDWH�SDUW\�

DGPLQLVWUDWLYH�FRPSODLQWV�LPSHUPLVVLEO\�LQYDGH�WKH�VRYHUHLJQ�

SUHURJDWLYHV�RI� WKH� VWDWHV�� WKH�8QLWHG�6WDWHV� ORRNV�QRW� WR� WKH�

LQLWLDWLRQ�RU�FRQGXFW�RI�WKH�DGPLQLVWUDWLYH�OLWLJDWLRQ�EHIRUH�WKH�

)0&��EXW�WR�LWV�RXWFRPH���7KH�8QLWHG�6WDWHV�DUJXHV�WKDW�VWDWHV�
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VXEMHFWHG�WR�DGPLQLVWUDWLYH�OLWLJDWLRQ�E\�SULYDWH�FRPSODLQDQWV�

FDQ� LJQRUH� DZDUGV� RI� GDPDJHV� EHFDXVH� WKH� )0&� ODFNV�

FRHUFLYH� SRZHUV� LQGHSHQGHQW� RI� $UWLFOH� ,,,� FRXUWV�� � 7KH�

SRVLWLRQ�RI�WKH�8QLWHG�6WDWHV�WKXV�OHDYHV�WKH�VWDWHV�WR�SURWHFW�

WKHLU� FODLPV� RI� VRYHUHLJQ� LPPXQLW\� DV� VFRIIODZV� HYDGLQJ�

MXGJPHQW� DW� WKH� HQG� RI� D� SRWHQWLDOO\� DUGXRXV� OLWLJDWLRQ�

SURFHVV�� UDWKHU� WKDQ� DV� VRYHUHLJQV� DVVHUWLQJ� ULJKWV� URRWHG� LQ�

WKH� FRQVWLWXWLRQDO� V\VWHP� DW� WKH� RXWVHW� RI� WKH� SURFHHGLQJV���

0RUHRYHU�� WKH� SRVLWLRQV� RI� WKH� 8QLWHG� 6WDWHV� DQG� WKH� )0&�

QHFHVVDULO\�LPSO\�WKDW�&RQJUHVV�FDQ��ZLWKRXW�GLUHFW�UHIHUHQFH�

WR�WKH�FRQVWLWXWLRQDO�UHODWLRQVKLSV�RI�VRYHUHLJQ�SRZHU�EHWZHHQ�

WKH� VWDWHV� DQG� WKH� IHGHUDO� JRYHUQPHQW�� GLYHVW� WKH� VWDWHV� RI�

VRYHUHLJQW\�E\�HVWDEOLVKLQJ�IHGHUDO�DGPLQLVWUDWLYH�WULEXQDOV�WR�

KHDU�FHUWDLQ�FDWHJRULHV�RI�GLVSXWHV���7KLV�FRQFOXVLRQ�FDQQRW�EH�

UHFRQFLOHG�ZLWK�WKH�³GXDO�VRYHUHLJQW\´�DVVXPSWLRQV�UHIOHFWHG�

LQ� WKH� &RQVWLWXWLRQ� DQG� DUWLILFLDOO\� GLVWLQJXLVKHV� EHWZHHQ�

IHGHUDO� DVVHUWLRQV� RI� VRYHUHLJQW\� DJDLQVW� DGPLQLVWUDWLYH�

DJHQF\� DFWLRQ� DQG� WKH� HTXDOO\� YDOLG� DVVHUWLRQV� RI� VXFK�

VRYHUHLJQW\� E\� WKH� VWDWHV�� � :HVW� Y�� *LEVRQ�� ���� 8�6�� ����

��������

5'$¶V� DPLFXV� EULHI� IRFXVHV� RQ� WZR� DUJXPHQWV� DGYDQFHG�

E\� WKH� )0&� DQG� WKH� 8QLWHG� 6WDWHV�� � 7KH\� DUJXH� WKDW��

WKH� (OHYHQWK� $PHQGPHQW¶V� SURVFULSWLRQ� RQ� WKH� H[HUFLVH� RI�

³MXGLFLDO�SRZHU´�RYHU�D�³VXLW�LQ�ODZ�RU�HTXLW\´�LV�OLPLWHG��E\�

LWV�WHUPV��WR�$UWLFOH�,,,�SURFHHGLQJV���%HFDXVH�IHGHUDO�DJHQF\�

DGMXGLFDWLRQ�LV�QRW�D�FUHDWXUH�RI�$UWLFOH�,,,��WKH�)0&�DQG�WKH�

8QLWHG� 6WDWHV� DUJXH� WKDW� WKH� (OHYHQWK�$PHQGPHQW� GRHV� QRW�

SURKLELW�D�SULYDWH�FRPSODLQDQW�IURP�SURFHHGLQJ�DJDLQVW�D�VWDWH�

EHIRUH�D�IHGHUDO�DJHQF\���7KH�(OHYHQWK�$PHQGPHQW�GRHV�QRW�

GHILQH� WKH� ERXQGDULHV� RI� D� VWDWH¶V� VRYHUHLJQ� LPPXQLW\�� � $�

SULYDWH� FRPSODLQW� SURFHHGLQJ� DW� WKH� )0&� EHDUV� VXIILFLHQW�

LQGLFLD� RI� WKH� H[HUFLVH� RI� IHGHUDO� MXGLFLDO� SRZHU� WKDW� DQ�

XQFRQVHQWLQJ�SULYDWH�FRPSODLQW��LI�DOORZHG�WR�SURFHHG��ZRXOG�

LQIULQJH�WKH�VWDWH¶V�VRYHUHLJQW\�DQG�GLJQLWDU\�LQWHUHVW��
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3HWLWLRQHU�)0&�DOVR� DVVHUWV� WKDW�DQ�DFWLRQ� FRPPHQFHG�E\�

SULYDWH� FRPSODLQDQWV� SURPRWHV� WKH� XQLIRUP� DSSOLFDWLRQ� RI�

IHGHUDO� ODZ�� �7R�WKDW�H[WHQW��SULYDWH�FRPSODLQDQWV�DUH�VDLG�WR�

VHUYH�DV�GH�IDFWR�IHGHUDO�UHJXODWRUV�FDSDEOH�RI�VXLQJ�VWDWHV�DV�

DLGHV� WR� WKH� )0&�� � ,Q� RWKHU� ZRUGV�� WKH� )0&� VXJJHVWV� WKDW�

WKHUH� KDV� EHHQ� RU� FDQ� EH� D� GHOHJDWLRQ� RU� DVVLJQPHQW� RI� LWV�

IHGHUDO� SRZHU� WR� D�SULYDWH� FRPSODLQDQW�� �5'$�DVVHUWV� WKDW� D�

IHGHUDO� DJHQF\� FDQQRW� GHOHJDWH� VXFK� D� ULJKW�� � (YHQ� LI� VXFK��

D� ULJKW� H[LVWV�� LW� FRXOG� QRW� EH� DVVHUWHG� ZLWKRXW� WKH� W\SH��

RI� H[SUHVV� VWDWXWRU\� DXWKRULW\� IRXQG� LQ� SHUWLQHQW� TXL� WDP�

VWDWXWHV�� � 7KH� 6KLSSLQJ� $FW� GRHV� QRW� FRQWDLQ� DQ\� VXFK�

VWDWXWRU\�DXWKRULW\��

� ,�� 3(7,7,21(56� 5(/<� 21� $� &21675,&7,9(�

$1'�29(5/<�/,7(5$/��7(;78$/� 1$/<6,6�

2)� 7+(� (/(9(17+� $0(1'0(17� 72�

6833257�� 7+(,5� $5*80(17� 7+$7�

67$7(6�$5(�127�,0081(�)520�35,9$7(�

&203/$,17� 352&((',1*6� $7� )('(5$/�

$*(1&,(6�

3HWLWLRQHU� DUJXHV� WKDW� WKH� )0&� GRHV� QRW� H[HUFLVH� WKH�

³MXGLFLDO�SRZHU�RI� WKH�8QLWHG�6WDWHV�´� �)0&�%ULHI�DW���������

)XUWKHU�� 3HWLWLRQHU� DOVR� FRQWHQGV� WKDW� D� SULYDWH� FRPSODLQW�

SURFHHGLQJ�EURXJKW�EHIRUH�DQ�DGPLQLVWUDWLYH�ODZ�MXGJH�DW�WKH�

)0&� LV�QRW� D� ³VXLW� LQ� ODZ�RU� HTXLW\�´� �)0&�%ULHI� DW� �������

%DVHG�XSRQ� WKHVH�DVVHUWLRQV�� D�SULYDWH�FRPSODLQW�SURFHHGLQJ�

EURXJKW� DJDLQVW� D� VWDWH� GRHV� QRW�� DFFRUGLQJ� WR� WKH� )0&��

FRQVWLWXWH� DQ� LPSHUPLVVLEOH� LQIULQJHPHQW� RI� D� VWDWH¶V� VRY��

HUHLJQW\�� �7KH�8QLWHG�6WDWHV� UHLQIRUFHV� WKHVH� DUJXPHQWV� DQG�

SODFHV� JUHDW� HPSKDVLV� RQ� LWV� YLHZ� WKDW� WKH� DEVHQFH� RI�

FRQWHPSW�SRZHUV� DQG� WKH�QHHG� WR�REWDLQ� HQIRUFHPHQW�RUGHUV�

IURP�$UWLFOH� ,,,�FRXUWV�ZRXOG�SHUPLW�QRQ�SUHYDLOLQJ�VWDWHV� WR�

LJQRUH�DGYHUVH�DJHQF\�UXOLQJV�DW�WKH�HQG�RI�WKH�DGPLQLVWUDWLYH�

OLWLJDWLRQ� SURFHVV�� � 7KLV� FLUFXPVWDQFH�� VXJJHVWV� WKH� 8QLWHG�

6WDWHV�� SODFHV� WKH� )0&¶V� FRPSODLQW� SURFHHGLQJV� RXWVLGH�

WUDGLWLRQDO� MXGLFLDO� SRZHUV� WKDW� DUH� WKH� SURSHU� PHDVXUH� RI�
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LPPXQLWLHV� GXH� WKH� VRYHUHLJQ� VWDWHV� XQGHU� WKH� &RQVWLWXWLRQ���

8�6��%ULHI�DW��������

6WDWH�LPPXQLW\�IURP�VXLW�LV�EURDGHU�WKDQ�WKH�OLWHUDO�WH[W�RI�

WKH�(OHYHQWK�$PHQGPHQW�� �)0&�%ULHI�DW���� �FLWLQJ�+DQV�Y��

/RXLVLDQD������8�6��������������7KH�VFRSH�RI�WKH�VWDWHV¶�VRY��

HUHLJQ�LPPXQLW\�LV�QRW�WKH�H[FOXVLYH�GRPDLQ�RI�WKH�(OHYHQWK�

$PHQGPHQW�EXW�LV��LQVWHDG��³GHPDUFDWHG�������E\�IXQGDPHQWDO�

SRVWXODWHV� LQ� WKH� FRQVWLWXWLRQDO� GHVLJQ�´� � )0&� %ULHI� DW� ���

�FLWLQJ�$OGHQ�Y��0DLQH������8�6���������������������7KH�)0&�

DQG�WKH�8QLWHG�6WDWHV�LJQRUH�WKHVH�IXQGDPHQWDO�SRVWXODWHV�DQG�

HPEDUN� RQ� D� FRQVWULFWLYH�� OLWHUDO�� SDUVLQJ� RI� WKH� WH[W� RI� WKH�

(OHYHQWK�$PHQGPHQW�WR�VXSSRUW�WKHLU�SRVLWLRQV��

7KH�(OHYHQWK�$PHQGPHQW�GRHV�QRW�GHOLPLW�WKH�ERXQGDULHV�

RI�D�VWDWH¶V�VRYHUHLJQ�LPPXQLW\��� ,Q�XQGHUVWDQGLQJ�ZKHWKHU�D�

VWDWH� DJHQF\� LV� LPPXQH� IURP� VXLW� EURXJKW� E\� D� SULYDWH�

FRPSODLQDQW�DW�D�IHGHUDO�DJHQF\��LW�LV�LPSRUWDQW�ILUVW�WR�DFFHSW�

WKH� ORQJ�KHOG� YLHZ� WKDW� WKH� (OHYHQWK� $PHQGPHQW� GLG� QRW�

GHILQH�RU�FUHDWH� WKH�FRQFHSW�RI�VWDWH�VRYHUHLJQ� LPPXQLW\�EXW�

PHUHO\� FODULILHG� WKH� VWDWHV¶� LPPXQLW\� WR� WKH� H[WHQW� LW� ZDV�

FDOOHG� LQWR� TXHVWLRQ� E\� &KLVKROP�Y�� *HRUJLD�� �� 'DOO�� ����

���������$V�ZDV�VHW�RXW�E\�WKLV�&RXUW��WKH�³&RQVWLWXWLRQ�QHYHU�

ZRXOG�KDYH�EHHQ�UDWLILHG�LI�WKH�6WDWHV�DQG�WKHLU�FRXUWV�ZHUH�WR�

EH� VWULSSHG� RI� WKHLU� VRYHUHLJQ� LPPXQLW\� H[FHSW� DV� H[SUHVVO\��

SURYLGHG� E\� WKH� &RQVWLWXWLRQ� LWVHOI�´� � $WDVFDGHUR� 6WDWH�

+RVSLWDO�Y��6FDQORQ������8�6������������Q����������� � ,QGHHG��

DV�WKLV�&RXUW�UHFHQWO\�QRWHG��

7KH�SKUDVH�³(OHYHQWK�$PHQGPHQW�6RYHUHLJQW\´� LV�FRQ��
YHQLHQW�VKRUWKDQG�EXW�VRPHWKLQJ�RI�D�PLVQRPHU��IRU�WKH�
VRYHUHLJQ� LPPXQLW\� RI� WKH� 6WDWHV� QHLWKHU� GHULYHV� IURP�
QRU�LV�OLPLWHG�E\�WKH�WHUPV�RI�WKH�(OHYHQWK�$PHQGPHQW��
5DWKHU�� DV� WKH� &RQVWLWXWLRQ¶V� VWUXFWXUH�� DQG� LWV� KLVWRU\��
DQG� WKH� DXWKRULWDWLYH� LQWHUSUHWDWLRQV� E\� WKH�&RXUW�PDNH�
FOHDU�� WKH� 6WDWHV¶� LPPXQLW\� IURP� VXLW� LV� D� IXQGDPHQWDO�
DVSHFW� RI� WKH� VRYHUHLJQW\� ZKLFK� WKH� 6WDWHV� HQMR\HG�
EHIRUH� WKH� UDWLILFDWLRQ� RI� WKH� &RQVWLWXWLRQ�� DQG� ZKLFK�
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WKH\� UHWDLQ� WRGD\� �HLWKHU� OLWHUDOO\� RU� E\� YLUWXH� RI� WKHLU�
DGPLVVLRQ�LQWR�WKH�8QLRQ�XSRQ�DQ�HTXDO�IRRWLQJ�ZLWK�WKH�
RWKHU� 6WDWHV�� H[FHSW� DV� DOWHUHG� E\� WKH� SODQ� RI� WKH�
&RQYHQWLRQ�RU�FHUWDLQ�FRQVWLWXWLRQDO�$PHQGPHQWV��

$OGHQ�Y��0DLQH������8�6��DW�������,W�LV�WKH�XQGHUO\LQJ�QRWLRQ�

RI� VRYHUHLJQ� LPPXQLW\� WKDW� WKH� (OHYHQWK� $PHQGPHQW� UHDI��

ILUPHG� DQG� WKDW� WRGD\� EDUV� D� SULYDWH� FRPSODLQW� SURFHHGLQJ�

DJDLQVW� D�QRQ�FRQVHQWLQJ� VWDWH�EHIRUH�D� IHGHUDO� DJHQF\�� �7KH�

$OGHQ�&RXUW�HPSKDVL]HG�WKDW�D�VWDWH¶V�VRYHUHLJQ�LPPXQLW\�LV�

QRW� FR�H[WHQVLYH� ZLWK� WKH� ERXQGDULHV� RI� WKH� (OHYHQWK�

$PHQGPHQW�� ³>W@KH� EDUH� WH[W� RI� WKH� $PHQGPHQW� LV� QRW� DQ�

H[KDXVWLYH�GHVFULSWLRQ�RI� WKH�6WDWH¶V�FRQVWLWXWLRQDO� LPPXQLW\�

IURP�VXLW�´��$OGHQ������8�6��DW������

'HVSLWH� $OGHQ�� 3HWLWLRQHU� )0&� FODLPV� WKDW� VWDWH� VRYHUHLJQ�

LPPXQLW\� IURP� DGPLQLVWUDWLYH� DGMXGLFDWLRQ� FDQQRW� EH� LQIHUUHG�

IURP�WKH�KLVWRU\�DQG�VWUXFWXUH�RI�WKH�&RQVWLWXWLRQ���)0&�%ULHI�DW�

�����<HW��WKLV�LV�SUHFLVHO\�WKH�LQIHUHQFH�FRPSHOOHG�E\�$OGHQ���7KH�

DEVHQFH�RI�OHJLVODWLYH�RU�IHGHUDO�DJHQF\�FRXUWV�DW�WKH�WLPH�RI�WKH�

GUDIWLQJ�RI�WKH�&RQVWLWXWLRQ�RU�WKH�(OHYHQWK�$PHQGPHQW�FDQQRW�

EH� WDNHQ� WR� LQIHU� WKDW� D� SULYDWH� FRPSODLQDQW� FDQ� XQGHUWDNH� D�

FDXVH� RI� DFWLRQ� DW� D� IHGHUDO� DJHQF\� WKDW� ZRXOG� RWKHUZLVH� EH�

EDUUHG� LQ� DQ� $UWLFOH� ,,,� FRXUW�� � 7KH� XQGHUO\LQJ� SULQFLSOHV� RI�

VRYHUHLJQ�LPPXQLW\�MXULVSUXGHQFH�GR�³QRW�WXUQ�RQ�WKH�IRUXP�LQ�

ZKLFK�WKH�VXLWV�ZHUH�SURVHFXWHG�´��$OGHQ������8�6��DW������

7KH�)0&�VHHNV�WR�GLOXWH�WKH�SODLQ�PHDQLQJ�RI�WKH�KROGLQJ�

LQ�$OGHQ�E\�FORVH�DQDO\VLV�RI�WKH�PHDQLQJ�RI�WKH�ZRUG�µVXLW¶���

+RZHYHU�� WKH� $OGHQ� &RXUW¶V� XVH� RI� WKH� ZRUG� µVXLW¶� LV� QRW�

FRH[WHQVLYH� ZLWK� WKH� VFRSH� RI� WKH� ZRUG� DV� XVHG� LQ� WKH�

(OHYHQWK�$PHQGPHQW�� � ,Q�IDFW��WKH�&RXUW�WRRN�SDLQV�WR�SRLQW�

RXW� WKDW� WKH� SULQFLSOH� RI� VRYHUHLJQ� LPPXQLW\�� DQG� KHQFH� WKH�

ZRUG�µVXLW¶��LV�EURDGHU�WKDQ�WKH�VFRSH�$UWLFOH�,,,��

:KLOH�WKH�FRQVWLWXWLRQDO�SULQFLSOH�RI�VRYHUHLJQ�LPPXQLW\�
GRHV�SRVH�D�EDU�WR�IHGHUDO�MXULVGLFWLRQ�RYHU�VXLWV�DJDLQVW�
QRQFRQVHQWLQJ�6WDWHV��WKLV�LV�QRW�WKH�RQO\�VWUXFWXUDO�EDVLV�
RI� VRYHUHLJQ� LPPXQLW\� LPSOLFLW� LQ� WKH� FRQVWLWXWLRQDO�
GHVLJQ���5DWKHU��³WKHUH�LV�DOVR�WKH�SRVWXODWH�WKDW�6WDWHV�RI�
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WKH�8QLRQ��VWLOO�SRVVHVVLQJ�DWWULEXWHV�RI�VRYHUHLJQW\��VKDOO�
EH�LPPXQH�IURP�VXLWV��ZLWKRXW�WKHLU�FRQVHQW��VDYH�ZKHUH�
WKHUH�KDV�EHHQ�µD�VXUUHQGHU�RI�WKLV�LPPXQLW\�LQ�WKH�SODQ�
RI�WKH�FRQYHQWLRQ�¶´��7KLV�VHSDUDWH�DQG�GLVWLQFW�VWUXFWXUDO�
SULQFLSOH� LV� QRW� GLUHFWO\� UHODWHG� WR� WKH� VFRSH� RI� WKH�
MXGLFLDO� SRZHU� HVWDEOLVKHG�E\�$UWLFOH� ,,,�� EXW� LQKHUHV� LQ�
WKH�V\VWHP�RI�IHGHUDOLVP�HVWDEOLVKHG�E\�WKH�&RQVWLWXWLRQ���
,Q�H[HUFLVLQJ�LWV�$UWLFOH� ,�SRZHUV�&RQJUHVV�PD\�VXEMHFW�
WKH� 6WDWHV� WR� SULYDWH� VXLWV� LQ� WKHLU� RZQ� FRXUWV� RQO\� LI�
WKHUH� LV� ³FRPSHOOLQJ� HYLGHQFH´� WKDW� WKH� 6WDWHV� ZHUH�
UHTXLUHG�WR�VXUUHQGHU�WKLV�SRZHU�WR�&RQJUHVV�SXUVXDQW�WR�
WKH�FRQVWLWXWLRQDO�GHVLJQ��

$OGHQ������8�6��DW��������&LWDWLRQV�RPLWWHG���

3HWLWLRQHU� DUJXHV� WKDW� WKH�&RXUW¶V� GHFLVLRQ� LQ�$OGHQ� LV� QRW�

DSSOLFDEOH� LQ� WKH� LQVWDQW� FDVH� EHFDXVH� WKH� ³SULQFLSOHV�

H[SOLFDWHG� LQ� $OGHQ� DSSO\�� DV� D� PDWWHU� RI� KLVWRULFDO� RULJLQ��

RQO\�WR�SURFHHGLQJV�EHIRUH�D�6WDWH¶V�RZQ�FRXUWV�´��)0&�%ULHI�

DW� ������� � 3HWLWLRQHUV� DUH� FRUUHFW� LQ� WKDW� $OGHQ� GRHV� QRW�

DGGUHVV� WKH� VSHFLILF� TXHVWLRQ� FXUUHQWO\� EHIRUH� WKH� &RXUW���

&RXUWV�DUH�DYHUVH�WR�DGGUHVVLQJ�TXHVWLRQV�WKDW�DUH�QRW�EHIRUH�

WKHP���+RZHYHU��WKH�&RXUW�GLG�SURYLGH�H[SOLFLW�JXLGDQFH�WKDW�

FRPSHOV� XV� WR� DSSO\� IXQGDPHQWDO� SUHFHSWV� WR� UHVROYH�

TXHVWLRQV�QRW�FRQWHPSODWHG�E\�WKH�IRXQGHUV��

7KH� &RXUW� KDV� EHHQ� FRQVLVWHQW� LQ� LQWHUSUHWLQJ� WKH�
DGRSWLRQ� RI� WKH� (OHYHQWK� $PHQGPHQW� DV� FRQFOXVLYH�
HYLGHQFH�³WKDW�WKH�GHFLVLRQ�LQ�&KLVKROP�ZDV�FRQWUDU\�WR�
WKH� ZHOO�XQGHUVWRRG� PHDQLQJ� RI� WKH� &RQVWLWXWLRQ�´� DQG�
WKDW� WKH� YLHZV� H[SUHVVHG� E\� +DPLOWRQ�� 0DGLVRQ�� DQG�
0DUVKDOO� GXULQJ� WKH� UDWLILFDWLRQ� GHEDWHV�� DQG� E\� -XVWLFH�
,UHGHOO�LQ�WKH�GLVVHQWLQJ�RSLQLRQ�LQ�&KLVKROP��UHIOHFW�WKH�
RULJLQDO� XQGHUVWDQGLQJ� RI� WKH� &RQVWLWXWLRQ�� � ,Q� DFFRUG��
DQFH� ZLWK� WKLV� XQGHUVWDQGLQJ�� ZH� KDYH� UHFRJQL]HG� D�
³SUHVXPSWLRQ� WKDW� QR� DQRPDORXV� DQG� XQKHDUG�RI� SUR��
FHHGLQJV� RU� VXLWV�ZHUH� LQWHQGHG� WR� EH� UDLVHG� XS� E\� WKH�
&RQVWLWXWLRQ²DQRPDORXV�DQG�XQKHDUG�RI�ZKHQ�WKH�FRQ��
VWLWXWLRQ� ZDV� DGRSWHG�´� � $V� D� FRQVHTXHQFH�� ZH� KDYH�
ORRNHG� WR� ³KLVWRU\� DQG� H[SHULHQFH�� DQG� WKH� HVWDEOLVKHG�
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RUGHU� RI� WKLQJV�´� LG�� DW� ���� UDWKHU� WKDQ� ³DGKHULQJ� WR� WKH�
PHUH� OHWWHU´� RI� WKH� (OHYHQWK� $PHQGPHQW�� LG�� DW� ���� LQ�
GHWHUPLQLQJ� WKH� VFRSH� RI� WKH� 6WDWHV¶� FRQVWLWXWLRQDO�
LPPXQLW\�IURP�VXLW��

$OGHQ������8�6�� DW� ���� �FLWDWLRQV� RPLWWHG�� �TXRWLQJ�+DQV� Y��

/RXLVLDQD������8�6��DW����������������

)HGHUDO� DJHQF\� DGMXGLFDWLRQ� ZDV� DQ� DQRPDORXV� DQG�

XQKHDUG�RI� SURFHHGLQJ� ZKHQ� WKH� &RQVWLWXWLRQ� DQG� WKH� (OHY��

HQWK�$PHQGPHQW�ZDV�DGRSWHG���7KH�JURZWK�DQG�GHYHORSPHQW�

RI� WKH� IHGHUDO� DGPLQLVWUDWLYH� EXUHDXFUDF\� DQG� LWV� ³LQFUHDVHG�

LPSDFW� RQ� WKH� ULJKWV� DQG� GXWLHV� RI� FLWL]HQV� LV� D� ZHOO�

GRFXPHQWHG� SKHQRPHQRQ� RI� WKH� WZHQWLHWK� FHQWXU\�´� � 6XQ��

&RQJUHVVLRQDO�'HOHJDWLRQ�RI�$GMXGLFDWRU\�3RZHU�WR�)HGHUDO�

$JHQFLHV�DQG�WKH�5LJKW�WR�7ULDO�%\�-XU\�������'XNH�/�-�������

���� �������� � ,Q� IDFW�� WKH� ILUVW�PRGHUQ�DGPLQLVWUDWLYH�DJHQF\��

WKH� ,QWHUVWDWH�&RPPHUFH�&RPPLVVLRQ��ZDV� QRW� FUHDWHG� XQWLO�

�������)DOORQ��2I�/HJLVODWLYH�&RXUWV��$GPLQLVWUDWLYH�$JHQFLHV�

DQG�$UWLFOH�,,,������+DUY��/��5HY�����������Q�������������7KH�

&RXUW¶V� MXULVSUXGHQFH�� IURP� +DQV� WR� $OGHQ�� VXJJHVWV� WKH�

SUHVXPSWLRQ� WKDW� 6WDWHV� DUH� LPPXQH� IURP� SULYDWH� FRPSODLQW�

SURFHHGLQJV�EURXJKW�EHIRUH� WKHVH�DQRPDORXV�DQG�XQKHDUG�RI�

IRUD���

7KH� )0&� LV� DQ� HQWLW\� HVWDEOLVKHG� E\� &RQJUHVV� XQGHU� LWV�

$UWLFOH�,�SRZHUV���:KLOH�&RQJUHVV�PD\�HVWDEOLVK�WKLV�VHSDUDWH�

DGPLQLVWUDWLYH�DQG�MXGLFLDO�ERG\��WKH�DJHQF\�LV�VWLOO�VXEMHFW�WR�

FRQVWLWXWLRQDO� UHVWULFWLRQV�� � 1RUWKHUQ� 3LSHOLQH� &RQVWUXFWLRQ�

&R�� Y�� 0DUDWKRQ� 3LSH� /LQH� &R��� ���� 8�6�� ��� ������� �FRQ��

FOXGLQJ� WKDW� DQ� DWWHPSW� WR� YHVW� WKH� EDQNUXSWF\� FRXUW�� D�

FUHDWLRQ� RI� $UWLFOH� ,�� ZLWK� $UWLFOH� ,,,� SRZHUV� ZDV� XQFRQ��

VWLWXWLRQDO����7KRVH�FRQVWLWXWLRQDO�UHVWULFWLRQV�LQFOXGH�ERWK�WKH�

VWDWHV¶� UHWDLQHG� VRYHUHLJQ� LPPXQLW\� DQG� WKH� (OHYHQWK�

$PHQGPHQW���$V�ZDV�VHW�RXW�LQ�$OGHQ��

1RU� FDQ�ZH�FRQFOXGH� WKDW� WKH� VSHFLILF�$UWLFOH� ,� SRZHUV�
GHOHJDWHG� WR� &RQJUHVV� QHFHVVDULO\� LQFOXGH�� E\� YLUWXH� RI��
�
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WKH� 1HFHVVDU\� DQG� 3URSHU� &ODXVH� RU� RWKHUZLVH�� WKH�
LQFLGHQWDO�DXWKRULW\�WR�VXEMHFW�WKH�6WDWH�WR�SULYDWH�VXLWV�DV�
D�PHDQV�WR�DFKLHYH�REMHFWLYHV�RWKHUZLVH�ZLWKLQ�WKH�VFRSH�
RI�WKH�HQXPHUDWHG�SRZHUV���

$OGHQ������8�6��DW������

,Q� YLHZ� RI� WKLV�� D� SULYDWH� FRPSODLQDQW� FDQQRW� DFFRPSOLVK�

LQGLUHFWO\�ZKDW�LV�GHQLHG�GLUHFWO\���6HH�8�6��7HUP�/LPLWV��,QF��

Y��7KRUWRQ������8�6��������������������$V�ZDV�VHW�RXW�E\�WKLV�

&RXUW� RYHU� ���� \HDUV� DJR�� ³>Z@KDW� FDQQRW� EH� GRQH� GLUHFWO\�

FDQQRW� EH� GRQH� LQGLUHFWO\�� � 7KH� &RQVWLWXWLRQ� GHDOV� ZLWK�

VXEVWDQFH�� QRW� VKDGRZV�� � ,WV� LQKLELWLRQV� ZHUH� OHYHOHG� DW� WKH�

WKLQJ��QRW�WKH�QDPH���������,I�WKH�LQKLELWLRQ�FDQ�EH�HYDGHG�E\�WKH�

IRUP� RI� WKH� HQDFWPHQW�� LWV� LQVHUWLRQ� LQ� WKH� IXQGDPHQWDO� ODZ�

ZDV�D�YDLQ�DQG�IXWLOH�SURFHHGLQJ�´��&XPPLQJV�Y��0LVVRXUL�����

8�6�������������������

%HFDXVH� &RQJUHVV� FDQQRW� DEURJDWH� D� VWDWH¶V� VRYHUHLJQ�

LPPXQLW\� XQGHU� $UWLFOH� ,�� � 6HPLQROH� 7ULEH� Y�� )ORULGD�� ����

8�6�� ���� ������ �������� &RQJUHVV� FDQQRW� XVH� WKH� )0&�� DQ�

$UWLFOH� ,� FUHDWLRQ�� WR� SHUPLW� D� SULYDWH� FLWL]HQ� WR� VXH� D� VWDWH���

2WKHUZLVH��&RQJUHVV�ZRXOG�LPSHUPLVVLEO\�EH�GRLQJ�LQGLUHFWO\�

ZKDW�LW�LV�IRUELGGHQ�IURP�GRLQJ�GLUHFWO\��SHUPLWWLQJ�D�SULYDWH�

VXLW�DJDLQVW�D�VWDWH�
�
�

$V� H[SODLQHG�E\� WKH�&RXUW¶V� FDVHV� IURP�+DQV� WR�$OGHQ�� D�

VRYHUHLJQ� LPPXQLW\� DUJXPHQW� WKDW� UHOLHV� VROHO\� RQ� WKH� SODLQ�

WH[W�RI� WKH�(OHYHQWK�$PHQGPHQW� LV� LQFRPSOHWH�� �(YHQ�LI�RQH�

ZHUH� WR� DFFHSW� WKH� DUJXPHQW� WKDW� WKH� WHUPV� ³MXGLFLDO� SRZHU´�

DQG�³VXLW�LQ�ODZ�RU�HTXLW\´�ZHUH�DSSOLFDEOH�RQO\�WR�$UWLFOH�,,,�

FRXUWV��WKDW�DUJXPHQW�ZLOO�QRW�SUHYDLO�XQOHVV�LW�FDQ�EH�VKRZQ�

WKDW� D� SULYDWH� FRPSODLQW� SURFHHGLQJ� DW� D� IHGHUDO� DJHQF\�

DJDLQVW�DQ�XQFRQVHQWLQJ�VWDWH�GRHV�QRW�LPSLQJH�WKH�XQGHUO\LQJ�

�������������������������������������������������
�
6HH DOVR� %DLOH\ Y� $ODEDPD� ��� 8�6� ���� ��� ������ FRQFOXGLQJ

WKDW D �&RQVWLWXWLRQDO SURKLELWLRQ FDQQRW EH WUDQVJUHVVHG LQGLUHFWO\��

)DLUEDQNV Y� 8�6�� ��� 8�6� ���� ��� ������ �QRWLQJ WKDW &RQJUHVV FDQQRW

GR LQGLUHFWO\ ZKDW LW LV SURKLELWHG IURP GRLQJ GLUHFWO\��
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QRWLRQV� RI� VRYHUHLJQ� LPPXQLW\� XSRQ� ZKLFK� WKH� (OHYHQWK�

$PHQGPHQW�LV�EDVHG��

� $�� 3ULYDWH� &RPSODLQW� 3URFHHGLQJV� DW� WKH� )HGHUDO�

0DULWLPH� &RPPLVVLRQ� $UH� )XQFWLRQDOO\� &RP��

SDUDEOH� WR� $UWLFOH� ,,,� 6XLWV� DW� /DZ� IRU� 6WDWH�

6RYHUHLJQ�,PPXQLW\�3XUSRVHV�

7KLV� FDVH� GRHV� QRW� SUHVHQW� D� VLWXDWLRQ� ZKHUH� WKH� 8QLWHG�

6WDWHV�*RYHUQPHQW�� WKURXJK� WKH� )0&�� LV� VHHNLQJ� WR� HQIRUFH�

IHGHUDO�PDULWLPH�ODZV�DQG�UHJXODWLRQV�DJDLQVW�D�VWDWH�DJHQF\���

5DWKHU��XVLQJ�WKH�)0&�DV�D�QHXWUDO�WULEXQDO��D�SULYDWH�FLWL]HQ�

LV�DOOHJLQJ�YLRODWLRQV�UHVXOWLQJ�LQ�FRPSHQVDEOH�KDUP���7KLV�LV�

WKH� W\SH� RI� VLWXDWLRQ� FRQWHPSODWHG� E\� WKH� GRFWULQH� RI� VWDWH�

VRYHUHLJQ� LPPXQLW\� JHQHUDOO\� DQG� WKH�(OHYHQWK�$PHQGPHQW�

SDUWLFXODUO\���$OGHQ������8�6��DW������QRWLQJ�WKDW�D�VXLW�DJDLQVW�

D�VWDWH�E\�WKH�IHGHUDO�JRYHUQPHQW�RU�DQRWKHU�VWDWH�³GLIIHUV� LQ�

NLQG�IURP�WKH�VXLW�RI�DQ�LQGLYLGXDO�������WKH�IHDU�RI�SULYDWH�VXLWV�

DJDLQVW�QRQFRQVHQWLQJ�6WDWHV�ZDV�WKH�FHQWUDO�UHDVRQ�JLYHQ�E\�

WKH� IRXQGHUV� ZKR� FKRVH� WR� SUHVHUYH� WKH� 6WDWHV¶� VRYHUHLJQ�

LPPXQLW\�´��� � 7KDW� WKH� IRUXP� IRU� WKH� OLWLJDWLRQ� LV� DQ�

DGPLQLVWUDWLYH�DJHQF\�VLWWLQJ�DV�D�GHFLGHU�RI�IDFW�DQG�ODZ�GRHV�

QRW� UHPRYH� WKH� DIIURQW� WR� VWDWH� VRYHUHLJQW\� WKDW� VXFK� D�

SURFHHGLQJ� ZRXOG� KDYH� LI� LW� ZHUH� EHIRUH� D� VWDWH� RU� IHGHUDO��

FRXUW�� �$OGHQ� UHFRJQL]HG�WKDW�VWDWH�VRYHUHLJQ�LPPXQLW\�KDV�D�

WUDQVFHQGHQW� GXUDELOLW\� WKDW� LV� LQGHSHQGHQW� RI� WKH� IRUXP� LQ�

ZKLFK�WKH�VXLW�LV�FRPPHQFHG���$OGHQ������8�6��DW������

3ULYDWH�FRPSODLQW�DGMXGLFDWLRQ�EHIRUH�IHGHUDO�DJHQFLHV�ZDV�

XQKHDUG�RI�DW�WKH�WLPH�RI�WKH�GUDIWLQJ�RI�WKH�&RQVWLWXWLRQ�DQG�

RI� WKH�(OHYHQWK�$PHQGPHQW�� �7R� WKH� H[WHQW� WKDW�ZH� ORRN� WR�

WKH� WH[W� RI� WKH� (OHYHQWK� $PHQGPHQW� IRU� JXLGDQFH� LQ� GHWHU��

PLQLQJ�LI�D�VWDWH�LV�LPPXQH�IURP�VXLW�DW�D�IHGHUDO�DJHQF\��WKH�

OLQH�RI�FDVHV� IURP�+DQV� WR�$OGHQ�VXJJHVWV�D�EURDGHU�UHDGLQJ�

RI�WKH�WHUPV�³MXGLFLDO�SRZHU´�DQG�³VXLW�LQ�ODZ�RU�HTXLW\´�WKDQ�

WKDW� DGYDQFHG� E\� 3HWLWLRQHU�� � 7KH� )RXUWK� &LUFXLW� FDUHIXOO\�

UHYLHZHG� WKH� SURFHVV� DQG� SURFHGXUHV� VHW� RXW� IRU� SULYDWH�
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FRPSODLQW� SURFHHGLQJV� EHIRUH� WKH� )0&� DQG� GHWHUPLQHG� WKDW�

IRU� SXUSRVHV� RI� VWDWH� VRYHUHLJQ� LPPXQLW\�� WKH\� DUH�

IXQFWLRQDOO\�FRPSDUDEOH�WR�$UWLFOH�,,,�DFWLRQV��

$� MXGLFLDO� WULDO� LQ� DQ� $UWLFOH� ,,,� SURFHHGLQJ� QHFHVVDULO\�

LQFOXGHV� FHUWDLQ� SURFHGXUDO� DQG� VXEVWDQWLYH� VDIHJXDUGV�

VXIILFLHQW� WR� JXDUDQWHH� HDFK� SDUW\¶V� ULJKW� WR� GXH� SURFHVV��

7KRVH�VDIHJXDUGV�W\SLFDOO\�SURYLGH�IRU������DGHTXDWH�QRWLFH�RI�

WKH�SURFHHGLQJ�DQG�WKH�XQGHUO\LQJ�LVVXHV�DQG�FRQWHQWLRQV�����

WKH� RSSRUWXQLW\� WR� FRQIURQW� DGYHUVH� ZLWQHVVHV�� ��� RUDO� SUHV��

HQWDWLRQ�RI�DUJXPHQWV�����SUHVHQWDWLRQ�RI�HYLGHQFH�����FURVV�

H[DPLQDWLRQ�RI� DGYHUVH�ZLWQHVVHV�� ��� GLVFORVXUH�RI�RSSRVLQJ�

HYLGHQFH�YLD�WKH�GLVFRYHU\�SURFHVV�����WKH�ULJKW�WR�FRXQVHO�����

D�GHFLVLRQ�EDVHG�RQ�WKH�HYLGHQFH�DGGXFHG�DW�WKH�DGMXGLFDWLRQ��

���D�GHWHUPLQDWLRQ�EDVHG�RQ�ILQGLQJV�RI�IDFW�DQG�FRQFOXVLRQV�

RI� ODZ�� DQG� ���� D� GHFLVLRQ� E\� DQ� LPSDUWLDO� GHFLVLRQ� PDNHU���

6HH� *ROGEHUJ� Y�� .HOO\�� ���� 8�6�� ����� ���� �������� � 6HH�

JHQHUDOO\� �� .HQQHWK� &XOS� 'DYLV� 	� 5LFKDUG� -�� 3LHUFH�� -U���

$GPLQLVWUDWLYH�/DZ�7UHDWLVH�����������G�HG����������$V�LV�VHW�

RXW�LQ�GHWDLO�EHORZ�WKHVH�VDPH�VDIHJXDUGV�DUH�SURYLGHG�SDUWLHV�

WR�DGMXGLFDWLRQ�EHIRUH�WKH�)0&��

7KH�)0&¶V�5XOHV�RI�3UDFWLFH�DQG�3URFHGXUH�FRPSRUW�ZLWK�

WKH�$3$¶V�SURFHGXUDO�UHTXLUHPHQWV���6HH����&�)�5������������

�³,Q� FRPSODLQW� DQG� DQVZHU� FDVHV� IRUPDO� KHDULQJV� VKDOO� EH�

FRQGXFWHG�SXUVXDQW�WR���8�6�&��������´����$�SDUW\�WR�D�SULYDWH�

FRPSODLQW�SURFHHGLQJ�EHIRUH�WKH�)0&�LV�DFFRUGHG�WKH�W\SH�RI�

SURFHGXUDO� VDIHJXDUGV� IRXQG� LQ� $UWLFOH� ,,,� FRXUWV�� � 6HH�

���&�)�5������������ HW� VHT�� � )0&� SURFHHGLQJV� DUH� YLUWXDOO\�

LQGLVWLQJXLVKDEOH� IURP� FLYLO� OLWLJDWLRQ� LQ� WKH� IHGHUDO� FRXUWV���

7KH�)0&¶V�5XOHV�RI�3UDFWLFH�DQG�3URFHGXUH�GHIHU�H[SUHVVO\�

WR�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH������&�)�5�������������

7KH� IROORZLQJ� WDEOH� LQGLFDWHV� WKH� GHJUHH� WR� ZKLFK� )0&�

SURFHGXUDO� UXOHV� GHVFULEH� D� OLWLJDWLRQ� SURFHVV� WKDW� ZRXOG� EH�

IDPLOLDU�WR�IHGHUDO�FLYLO�OLWLJDWRUV��

�
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)0& 5XOH 7LWOH�6XEVWDQFH )HGHUDO

6WDWXWH

RU 5XOH

7LWOH�6XEVWDQFH

������ ,Q SURFHHGLQJV XQGHU WKLV

SDUW� IRU VLWXDWLRQV ZKLFK

DUH QRW FRYHUHG E\ D

VSHFLILF &RP�PLVVLRQ UXOH�

WKH )HGHUDO 5XOHV RI &LYLO

3URFHGXUH ZLOO EH IROORZHG

WR WKH H[WHQW WKDW WKH\ DUH

FRQVLVWHQW ZLWK VRXQG

DGPLQLVWUDWLYH SURFHVV

)5&3

�������D� 3URFHHGLQJ FRPPHQFHG E\

ILOLQJ RI FRPSODLQW�

)5&3 � 3URFHHGLQJ FRPPHQFHG E\

ILOLQJ RI FRPSODLQW�

�������D� 'HIHQGDQW VKDOO ILOH DQVZHU� )5&3 �� 'HIHQGDQW VKDOO ILOH DQVZHU�

�������E� 'HIDXOW MXGJPHQW DYDLO�DEOH

LI GHIHQGDQW IDLOV WR DQVZHU�

)5&3 �� 'HIDXOW MXGJPHQW DYDLO�DEOH

LI GHIHQGDQW IDLOV WR DQVZHU�

�������G� 'HIHQGDQW PD\ ILOH

FRXQWHU�FODLP�

)5&3 �� 'HIHQGDQW PD\ ILOH

FRXQWHUFODLP�V��

������ &RPSODLQDQW RU SHWLWLRQHU

PD\ VHHN D GHFODUDWRU\

MXGJPHQW�

�� 8�6�&�

� ����

3ODLQWLII RU SHWLWLRQHU PD\

VHHN D GHFODUDWRU\ MXGJ�

PHQW�

������ 'HIHQGDQW PD\ ILOH PRWLRQ

IRU PRUH GHILQLWH VWDWHPHQW�

)5&3 ���H�'HIHQGDQW PD\ ILOH PRWLRQ

IRU PRUH GHILQLWH VWDWHPHQW�

������ ,QWHUYHQWLRQ )5&3 �� ,QWHUYHQWLRQ

��������� 3DUWLHV PD\ ILOH PRWLRQ WR

GLVPLVV RU IRU VXPPDU\

MXGJPHQW� $V SHU )0&

FDVHODZ WKHVH WUDFN IHGHUDO

UXOHV DQG FDVHV�

)5&3 ���

��

0RWLRQV WR 'LVPLVV DQG

0RWLRQV IRU 6XPPDU\

-XGJPHQW�

������� ³*HQHUDO SURYLVLRQV

FRQFHUQ GLVFRYHU\�´

)5&3 �� *HQHUDO 3URYLVLRQV

*RYHUQLQJ 'LVFRYHU\�

��������G� 'XW\ RI WKH SDUWLHV WR PHHW

RU FRQIHU´ WR HVWDEOLVK D

MRLQW GLVFRYHU\ VFKHGXOH IRU

VXEPLVVLRQ WR WKH SUHVLGLQJ

RIILFHU�

)5&3 ��

�I�

'XW\ RI SDUWLHV WR PHHW WR

GLVFXVV WKH QDWXUH RI FODLPV

DQG WR GHYHORS D SURSRVHG

GLVFRYHU\ SODQ DQG WR

VXEPLW D ZULWWHQ UHSRUW

RXWOLQLQJ WKH SODQ WR WKH

FRXUW�
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��������K� ³6FRSH RI H[DPLQDWLRQ�´

³3HUVRQV DQG SDUWLHV PD\ EH

H[DPLQHG UHJDUGLQJ DQ\

PDWWHU� QRW SULYLOHJHG�

ZKLFK LV UHOHYDQW WR WKH

VXEMHFW PDWWHU LQYROYHG LQ

WKH SURFHHGLQJ� ZKHWKHU LW

UHODWHV WR WKH FODLP RU

GHIHQVH RI WKH H[DPLQLQJ

SDUW\� LQFOXGLQJ WKH H[LVW�

HQFH GHVFULSWLRQ� QDWXUH�

FXVWRG\� FRQGLWLRQ� DQG

ORFDWLRQ RI DQ\ ERRNV� GRFX�

PHQWV� RU RWKHU WDQJLEOH

WKLQJV� DQG WKH LGHQWLW\ DQG

ORFDWLRQ RI SHUVRQV KDYLQJ

NQRZOHGJH RI UHOHYDQW IDFWV�

,W LV QRW JURXQG IRU

REMHFWLRQ WKDW WKH WHVWLPRQ\

ZLOO EH LQDGPLVVLEOH DW WKH

KHDULQJ LI WKH WHVWLPRQ\

VRXJKW DSSHDUV UHDVRQDEO\

FDOFXODWHG WR OHDG WR WKH

GLVFRYHU\ RI DGPLVVLEOH

HYLGHQFH�´

)5&3 ��

�E�

³'LVFRYHU\ VFRSH DQG

OLPLWV�´ ³3DUWLHV PD\ REWDLQ

GLVFRYHU\ UHJDUGLQJ DQ\

PDWWHU� QRW SULYLOHJHG�

ZKLFK LV UHOHYDQW WR WKH

VXEMHFW PDWWHU LQYROYHG LQ

WKH SHQGLQJ DFWLRQ� ZKHWKHU

LW UHODWHV WR WKH FODLP RU

GHIHQVH RI WKH SDUW\ VHHNLQJ

GLVFRYHU\ RU WR WKH FODLP RU

GHIHQVH RI DQ\ RWKHU SDUW\�

LQFOXGLQJ WKH H[LVWHQFH�

GHVFULSWLRQ� QDWXUH�

FXVWRG\� FRQGLWLRQ� DQG

ORFDWLRQ RI DQ\ ERRNV�

GRFXPHQWV� RU RWKHU

WDQJLEOH WKLQJV DQG WKH

LGHQWLW\ DQG ORFDWLRQ RI

SHUVRQV KDYLQJ NQRZOHGJH

RI DQ\ GLVFRYHUDEOH PDWWHU�

7KH LQIRUPDWLRQ VRXJKW

QHHG QRW EH DGPLVVLEOH DW

WKH WULDO LI WKH LQIRUPDWLRQ

VRXJKW DSSHDUV UHDVRQDEO\

FDOFXODWHG WR OHDG WR WKH

GLVFRYHU\ RI DGPLVVLEOH

HYLGHQFH�´

��������L� ³3URWHFWLYH RUGHUV�´ 0D\ EH

VRXJKW XSRQ PRWLRQ E\ D

SDUW\ IRU JRRG FDXVH

VKRZQ�

)5&3 ��

�F�

³3URWHFWLYH 2UGHUV�´ 0D\

EH VRXJKW E\ PRWLRQ XSRQ

VKRZLQJ RI JRRG IDLWK�

������� ³3HUVRQV EHIRUH ZKRP

GHSRVLWLRQ PD\ EH WDNHQ´�

����D� ³:LWKLQ WKH 8QLWHG

6WDWHV�� ����E� ³,Q IRUHLJQ

FRXQWULHV´� DQG ����F�

³:DLYHU RI REMHFWLRQ�´

)5&3 �� ³3HUVRQV EHIRUH ZKRP

GHSRVLWLRQ PD\ E\ WDNHQ´�

���D� :LWKLQ WKH 8QLWHG

6WDWHV´� ���E� ³,Q IRUHLJQ

FRXQWULHV´� DQG ���F�

³'LVTXDOLILFDWLRQ IRU

LQWHUHVW�´

������� ³'HSRVLWLRQV XSRQ RUDO

H[DPLQDWLRQ´� ����D�

³1RWLFH RI H[DPLQDWLRQ´�

����E� ³5HFRUG RI

H[DPLQD�WLRQ� RDWK�

REMHFWLRQ´� ����F� ³0RWLRQ

WR WHUPLQDWH RU OLPLW

)5&3 �� ³'HSRVLWLRQV XSRQ RUDO

H[DPLQDWLRQ´� ���E�

³1RWLFH RI H[DPLQDWLRQ´�

���F� ³([DPLQDWLRQ DQG

FURVV�H[DPLQDWLRQ� UHFRUG

RI H[DPLQDWLRQ´� RDWK�

REMHFW�LRQ´� ���G� ³0RWLRQ
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H[DPLQDWLRQ´ ����G�

³6XEPLVVLRQ WR ZLWQHVV�

FKDQJHV� VLJQLQJ´� DQG

����H� ³&HUWLILFDWLRQ DQG

ILOLQJ E\ RIILFHU� FRSLHV�

QRWLFH RI ILOLQJ�´

WR WHUPLQDWH RU OLPLW

H[DPLQ�DWLRQ�´ ���H�

³6XEPLVVLRQ WR ZLWQHVV�

FKDQJHV� VLJQLQJ´� DQG

���I� ³&HUWLILFDWLRQ DQG

ILOLQJ E\ RIILFHU� H[KLELWV¶

FRSLHV� QRWLFH RI ILOLQJ�´

������� ³'HSRVLWLRQV XSRQ ZULWWHQ

LQWHUURJDWRULHV´� ����D�

³6HUYLQJ LQWHUURJDWRULHV�

QRWLFH´ ����E� ³2IILFHU WR

WDNH UHVSRQVHV DQG SUHSDUH

UHFRUG´� DQG ����F� ³1RWLFH

RI ILOLQJ�´

)5&3 �� ³'HSRVLWLRQV XSRQ ZULWWHQ

TXHVWLRQV´� ���D� ³6HUYLQJ

TXHVWLRQV� QRWLFH´� ���E�

³2IILFHU WR WDNH UHVSRQVHV

DQG SUHSDUH UHFRUG´� DQG

���F� ³1RWLFH RI ILOLQJ�´

������� ³,QWHUURJDWRULHV WR SDUWLHV�´ )5&3 �� ³,QWHUURJDWRULHV WR 3DUWLHV�´

������� ³3URGXFWLRQ RI GRFXPHQWV

DQG WKLQJV DQG HQWU\ XSRQ

ODQG IRU LQVSHFWLRQ DQG

RWKHU SXUSRVHV�´

)5&3 �� ³3URGXFWLRQ RI GRFXPHQWV

DQG WKLQJV DQG HQWU\ XSRQ

ODQG IRU LQVSHFWLRQ DQG

RWKHU SXUSRVHV�´

������� ³5HTXHVWV IRU DGPLVVLRQ´ )5&3 �� ³5HTXHVWV IRU $GPLVVLRQ´

������� ³8VH RI GHSRVLWLRQ DW

KHDULQJV�´

)5&3 �� ³8VH RI GHSRVLWLRQV LQ FRXUW

SURFHHGLQJV�´

������� ³5HIXVDO WR FRPSO\ ZLWK

RUGHUV WR DQVZHU RU SURGXFH

GRFXPHQWV� VDQFWLRQV�

HQIRUFHPHQW´

)5&3 �� ³)DLOXUH WR PDNH RU

FRRSHUDWH LQ GLVFRYHU\�

VDQFWLRQV�´

,Q� DGGLWLRQ� WR� WKHVH� SURFHGXUDO� VLPLODULWLHV� EHWZHHQ� )0&�

DQG� WULDO� FRXUW� SURFHGXUHV�� VXSSRUW� IRU� WKH� )RXUWK� &LUFXLW¶V�

FRQFOXVLRQV� PD\� EH� IRXQG� LQ� WKLV� &RXUW¶V� JUDQW� RI� DEVROXWH�

LPPXQLW\� WR� DGPLQLVWUDWLYH� ODZ� MXGJHV� �³$/-´�� IURP� GDP��

DJHV� OLDELOLW\� IRU� WKHLU� MXGLFLDO� DFWV�� �%XW]� Y��(FRQRPRX������

8�6�� ���� �������� � 7KH� &RXUW� LQ� %XW]� KHOG� WKDW� $/-V� ZHUH�

HQWLWOHG� WR� WKH� VDPH� W\SH� RI� DEVROXWH� LPPXQLW\� DFFRUGHG� WR�

$UWLFOH� ,,,� MXGJHV� LQ� ������ � ,G�� DW� ���� �FLWLQJ� %UDGOH\� Y��

)LVKHU�����:DOO����������������,Q�VR�KROGLQJ��WKH�&RXUW�IRXQG�

WKDW� ³DGMXGLFDWLRQ� ZLWKLQ� D� IHGHUDO� DGPLQLVWUDWLYH� DJHQF\�

VKDUHV� HQRXJK� RI� WKH� FKDUDFWHULVWLFV� RI� WKH� MXGLFLDO� SURFHVV�

WKDW�WKRVH�ZKR�SDUWLFLSDWH�LQ�VXFK�DGMXGLFDWLRQ�VKRXOG�DOVR�EH�



���

LPPXQH�IURP�VXLWV�IRU�GDPDJHV�´��,G��DW�����������7KH�&RXUW�

SURFHHGHG�WR�VHW�RXW�WKRVH�VKDUHG�FKDUDFWHULVWLFV��

7KH� SURFHHGLQJV� DUH� DGYHUVDU\� LQ� QDWXUH�� � 7KH\� DUH�
FRQGXFWHG�EHIRUH� D� WULHU� RI� IDFW� LQVXODWHG� IURP�SROLWLFDO�
LQIOXHQFH���$�SDUW\�LV�HQWLWOHG�WR�SUHVHQW�KLV�FDVH�E\�RUDO�
RU�GRFXPHQWDU\�HYLGHQFH��DQG�WKH�WUDQVFULSW�RI�WHVWLPRQ\�
DQG� H[KLELWV� WRJHWKHU� ZLWK� WKH� SOHDGLQJV� FRQVWLWXWH� WKH�
H[FOXVLYH�UHFRUG�IRU�GHFLVLRQ���7KH�SDUWLHV�DUH�HQWLWOHG�WR�
NQRZ�WKH�ILQGLQJV�DQG�FRQFOXVLRQV�RQ�DOO�RI�WKH�LVVXHV�RI�
IDFW��ODZ��RU�GLVFUHWLRQ�SUHVHQWHG�RQ�WKH�UHFRUG���

%XW]������8�6��DW������FLWDWLRQV�RPLWWHG��
�
�

$V� WR� WKH� UROH� RI� WKH� $/-� LQ� DGPLQLVWUDWLYH� DJHQF\� DGMX��

GLFDWLRQ�� WKH� &RXUW� LQ� %XW]� DVVHUWHG�� ³>W@KHUH� FDQ� EH� OLWWOH�

GRXEW�WKDW�WKH�UROH�RI�WKH�PRGHUQ�IHGHUDO�KHDULQJ�H[DPLQHU�RU�

DGPLQLVWUDWLYH� ODZ� MXGJH� ZLWKLQ� WKLV� IUDPHZRUN� LV� ³IXQF��

WLRQDOO\�FRPSDUDEOH´�WR�WKDW�RI�D�MXGJH��+LV�SRZHUV�DUH�RIWHQ��

LI�QRW�JHQHUDOO\��FRPSDUDEOH�WR�WKRVH�RI�D�WULDO�MXGJH��+H�PD\�

LVVXH� VXESRHQDV�� UXOH� RQ� SURIIHUV� RI� HYLGHQFH�� UHJXODWH� WKH�

FRXUVH� RI� WKH� KHDULQJ�� DQG� PDNH� RU� UHFRPPHQG� GHFLVLRQV�´��

,G��DW�������

7KH�%XW]�FDVH�DFFRUGHG�$/-V�WKH�VDPH�LPPXQLW\�IURP�VXLW�

DFFRUGHG� WR� $UWLFOH� ,,,� MXGJHV�� � 7KH� DQDORJ\� EHWZHHQ� WKH�

LPPXQLW\� IURP� VXLW� DFFRUGHG� $/-V� DQG� WKH� LPPXQLW\� IURP�

VXLW�VRXJKW�E\�UHVSRQGHQWV�LV�VWULNLQJ���%RWK�FDVHV�UHODWH�WR�WKH�

XQGHUO\LQJ� GLJQLWDU\� LQWHUHVW� RI� WKH� SDUW\� VHHNLQJ� LPPXQLW\���

-XGJH�/HDUQHG�+DQG��VSHDNLQJ�IRU�WKH�6HFRQG�&LUFXLW�RQ�WKH�

TXHVWLRQ� RI� LPPXQLW\� IRU� SXEOLF� RIILFLDOV�� VWDWHG� WKDW� ³>W@KH�

MXVWLILFDWLRQ� IRU� GRLQJ� VR� LV� WKDW� LW� LV� LPSRVVLEOH� WR� NQRZ�

ZKHWKHU� WKH� FODLP� LV� ZHOO� IRXQGHG� XQWLO� WKH� FDVH� KDV� EHHQ�

WULHG��DQG� WKDW� WR�VXEPLW�DOO�RIILFLDOV�� WKH� LQQRFHQW�DV�ZHOO�DV�

�������������������������������������������������
�
5'$ GRHV QRW DVVHUW WKDW SULYDWH FRPSODLQW SURFHHGLQJV UHSUHVHQW

³WKH´ MXGLFLDO SRZHU� ³D´ MXGLFLDO SRZHU RU ³VRPH´ MXGLFLDO SRZHU RI WKH

8QLWHG 6WDWHV� 5'$ GRHV DVVHUW WKDW SURFHHGLQJV WKDW DUH IXQFWLRQDOO\

FRPSDUDEOH WR $UWLFOH ,,, SURFHHGLQJV LPSOLFDWH D VWDWH¶V VRYHUHLJQ

LPPXQLW\ ZLWKLQ WKH &RQVWLWXWLRQDO IUDPHZRUN�
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WKH�JXLOW\��WR�WKH�EXUGHQ�RI�D�WULDO�DQG�WR�WKH�LQHYLWDEOH�GDQJHU�

RI� LWV� RXWFRPH��ZRXOG� GDPSHQ� WKH� DUGRU� RI� DOO� EXW� WKH�PRVW�

UHVROXWH�� RU� WKH� PRVW� LUUHVSRQVLEOH�� LQ� WKH� XQIOLQFKLQJ� GLV��

FKDUJH�RI�WKHLU�GXWLHV���*UHJRLUH�Y��%LGGOH������)��G����������

��QG�&LU���������

7KH� FRUH� FRQFHSWV� XQGHUO\LQJ� %XW]� DUH� IXOO\� DSSOLFDEOH�

KHUH���%XW]�LQYRNHG�WKH�FRQFHSW�RI�MXGLFLDO�DEVROXWH�LPPXQLW\�

WR� DYRLG� WKH� DIIURQW� WR� WKRVH� MXGJHV� DQG� SURVHFXWRUV� WDVNHG�

ZLWK� FDUU\LQJ� RXW� WKHLU� DSSRLQWHG� WDVNV�� � 6LPLODUO\�� 5'$�

VHHNV�WKH�DELOLW\�WR�SURWHFW�LWV�GLJQLWDU\�LQWHUHVWV�DQG�WR�DYRLG�

WKH� DIIURQW� WR� LWV� RIILFHUV� WDVNHG� ZLWK� FDUU\LQJ� RXW� LWV�

DSSRLQWHG�JRYHUQPHQWDO�IXQFWLRQV��

:KLOH� FOHDUO\� QRW� FRQWUROOLQJ� RI� LWV� GLVSRVLWLRQ� RI� WKLV�

FDXVH��5'$�DGYLVHV�WKH�&RXUW�WKDW�WKH�LVVXH�RI�VWDWH�LPPXQLW\�

WR�VXLW�EHIRUH�DGPLQLVWUDWLYH�DJHQFLHV�KDV�EHHQ�UHFHQWO\�DFWLYH�

LQ� WKH� ORZHU� IHGHUDO� FRXUWV�� � 7KUHH� GLVWULFW� FRXUWV� KDYH� DOO�

IRXQG� WKDW� WKH� (OHYHQWK� $PHQGPHQW� DQG� WKH� FRUUHODWLYH�

FRQFHSW�RI�WKH�VWDWH¶V�UHWDLQHG�VRYHUHLJQ�LPPXQLW\�SUHFOXGH�D�

SULYDWH� FRPSODLQW� SURFHHGLQJ� EHIRUH� IHGHUDO� DGPLQLVWUDWLYH�

ODZ� MXGJHV�� � 6HH� )ORULGD� Y�� 8QLWHG� 6WDWHV�� ����)��6XSS��G�

����� �1�'�� )O�� ������� 6WDWH� RI�2KLR� (QYLURQPHQWDO� 3URWHF��

WLRQ�$JHQF\�Y��8QLWHG�6WDWHV������)��6XSS��G�������6�'��2KLR�

�������� 5KRGH� ,VODQG� Y�� 8QLWHG� 6WDWHV�� ����)�� 6XSS��G� ����

�'�5�,����������(DFK�RI�WKHVH�FDVHV�LQYROYHG�WKH�LPPXQLW\�RI�

VWDWHV� IURP� DGPLQLVWUDWLYH� VXLWV� EURXJKW� EHIRUH� IHGHUDO�

DJHQFLHV�XQGHU�YDULRXV�IHGHUDO�:KLVWOHEORZHU�VWDWXWHV�� �(DFK�

FRXUW� FRQFOXGHG� WKDW� WKH� (OHYHQWK� $PHQGPHQW� DQG� WKH�

FRQFHSW�RI�VWDWH�VRYHUHLJQ�LPPXQLW\�EDUUHG�VXFK�VXLWV���(DFK�

GHFLVLRQ� LQGLFDWHG� WKDW� LWV� JUDQW� RI� LPPXQLW\� GLG� QRW� KLQGHU�

WKH� DELOLW\� RI� WKH� 8QLWHG� 6WDWHV� RU� RQH� RI� LWV� DJHQFLHV� IURP�

HQIRUFLQJ� XQLIRUP� FRPSOLDQFH� ZLWK� IHGHUDO� ODZ�� � 7KH\� DOO�

VWDQG�IRU�WKH�SURSRVLWLRQ��KRZHYHU��WKDW�WKH�UHVSRQVLELOLW\�IRU�
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HQIRUFHPHQW� OLHV� ZLWK� UHVSRQVLEOH� IHGHUDO� RIILFHUV� DQG� QRW�

ZLWK�SULYDWH�FRPSODLQDQWV�
�
�

,Q� 5KRGH� ,VODQG� Y�� 8QLWHG� 6WDWHV�� ���� )�� 6XSS��G� ����

�'�5�,���������WKH�GLVWULFW�FRXUW�GLVWLQJXLVKHG�DJHQF\�HQIRUFH��

PHQW� SURFHHGLQJV� WKDW� VHHN� ILQHV� DQG�RU� SHQDOWLHV� IURP�

DFWLRQV�EURXJKW�E\�SULYDWH�FRPSODLQDQWV�VHHNLQJ� UHSDUDWLRQV���

,Q�KROGLQJ�WKDW�VWDWH�DJHQFLHV�DUH�LPPXQH�IURP�VXFK�DFWLRQV��

WKH�FRXUW�IRFXVHG�RQ�WKH�MXGLFLDO�OLNH�UROH�SOD\HG�E\�WKH�$/-��

7KH�GHWHUPLQDWLRQ�WXUQV�RQ�WKH�QDWXUH�RI�WKH�SURFHHGLQJ��
WKH�UHOLHI�VRXJKW�DQG�WKH�UROH�SOD\HG�E\�WKH�JRYHUQPHQWDO�
DJHQF\�UDWKHU�WKDQ�RQ�WKH�IRUXP�LQ�ZKLFK�WKH�SURFHHGLQJ�
WDNHV�SODFH�RU�KRZ�WKH�SURFHHGLQJ�LV�FKDUDFWHUL]HG���7KH�
FULWLFDO�LQTXLU\�LV�ZKHWKHU�WKH�SURFHHGLQJ�LV�RQH�EURXJKW�
E\� WKH�8QLWHG�6WDWHV� WR� LQYHVWLJDWH�DOOHJHG�YLRODWLRQV�RI�
IHGHUDO� ODZ�DQG�WR�FRPSHO�FRPSOLDQFH��RU��ZKHWKHU� LW� LV�
RQH� EURXJKW� E\� D� SULYDWH� SDUW\� WKDW� VHHNV� DQ� DZDUG� RI�
GDPDJHV�RU�RWKHU�UHOLHI�DJDLQVW�WKH�VWDWH���������,Q�WKLV�FDVH��
LW�LV�FOHDU�WKDW��DW�OHDVW�DW�WKH�$/-�VWDJH��WKH�SURFHHGLQJV�
LQ�TXHVWLRQ�DUH�QRW�LQYHVWLJDWLRQV�RU�HQIRUFHPHQW�DFWLRQV��
E\� '2/�� EXW�� UDWKHU�� DUH� SURFHHGLQJV� WR� DGMXGLFDWH� WKH�
LQGLYLGXDO� GHIHQGDQWV¶� FODLPV� DJDLQVW� WKH� VWDWH� IRU�
DOOHJHG�YLRODWLRQV�RI�WKH�ZKLVWOHEORZHU�SURYLVLRQV��

,G��DW����������

,Q� 6WDWH� RI� 2KLR� (QYLURQPHQWDO� 3URWHFWLRQ� $JHQF\� Y��

8QLWHG� 6WDWHV�� ���� )�� 6XSS��G� ����� �6�'�� 2KLR� ������ WKH�

GLVWULFW� FRXUW� DGGUHVVHG� WKH� DUJXPHQW� SXW� IRUZDUG� E\�

3HWLWLRQHUV� WKDW� EHFDXVH� IHGHUDO� DJHQFLHV� FDQQRW� HQIRUFH�

VXESRHQDV� RU� HQIRUFH� MXGJPHQWV�ZLWKRXW� UHFRXUVH� WR�$UWLFOH�

,,,�FRXUWV�WKH�SULQFLSOHV�RI�VRYHUHLJQ�LPPXQLW\�GR�QRW�DSSO\��

�������������������������������������������������
�
3HWLWLRQHU¶V DUJXPHQWV DERXW PDLQWDLQLQJ WKH XQLIRUPLW\ RI IHGHUDO

PDULWLPH ODZ DUH XQDYDLOLQJ RQ WKLV SRLQW� 1R SDUW\ WR WKLV FDVH FRQWHQGV

WKDW D VWDWH RU DQ\ VWDWH DJHQF\ HQJDJHG LQ DFWLYLWLHV UHJXODWHG E\ WKH )0&

LV QRW VXEMHFW WR IHGHUDO RYHUVLJKW DQG LQYHVWLJDWLRQ� 7KH TXHVWLRQ RI WKH

)0&¶V HQIRUFHPHQW SRZHU LV QRW DQ LVVXH FXUUHQWO\ EHIRUH WKLV &RXUW�
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7KH�'HSDUWPHQW� RI� /DERU� VXEPLWV� WKDW� WKH� SURFHHGLQJV�
DUH�FRQGXFWHG�E\�WKH�H[HFXWLYH��UDWKHU� WKDQ�WKH�MXGLFLDO��
EUDQFK� RI� WKH� JRYHUQPHQW�� � 7KH� 'HSDUWPHQW� REVHUYHV�
WKDW��LQ�WKH�FRXUVH�RI�WKH�SURFHHGLQJV��LW�PD\�QRW�HQIRUFH�
VXESRHQDV�� LPSDQHO� MXULHV�� LVVXH� ZULWV� RU� HQIRUFH�
MXGJPHQWV�ZLWKRXW� UHFRXUVH� WR� DQ�$UWLFOH� ,,,� FRXUW�� �� �� ���
7KH�&RXUW�GLVDJUHHV���������7KH�$/-�LV�GLUHFWHG�WR�FRQGXFW�
D� IXOO� HYLGHQWLDU\� KHDULQJ�� DGPLQLVWHU� RDWKV�� LVVXH�
VXESRHQDV�� UXOH� RQ� HYLGHQFH�� GLVSRVH� RI� SURFH��
GXUDO� UHTXHVWV�� DQG� PDNH� D� IRUPDO� 5HFRPPHQGHG�
'HFLVLRQ� DQG� 2UGHU�� � 0RVW� IXQGDPHQWDOO\�� WKH� UHFRUG�
FRPSLOHG� E\� WKH� DJHQF\�� SDUWLFXODUO\� WKH� KHDULQJ�
FRQGXFWHG�E\�WKH�$/-��EHFRPHV�WKH�EDVLV�IRU�DQ\�UHYLHZ�
E\�DQ�$UWLFOH�,,,�FRXUW����������)RU�WKHVH�UHDVRQV��WKLV�&RXUW�
FRQFOXGHV�WKDW��IRU�WKH�OLPLWHG�SXUSRVHV�RI�WKLV�FDVH��WKH�
DFWLRQV�WDNHQ�E\�WKH�'HSDUWPHQW�RI�/DERU�DV�D�UHVXOW�RI�
0U�� -D\FR¶V� FRPSODLQW�� EHFDPH� MXGLFLDO� DFWLRQV�� IRU�
SXUSRVHV� RI� WKH� (OHYHQWK� $PHQGPHQW�� DW� WKH� WLPH� WKH�
PDWWHU� ZDV� UHIHUUHG� WR� WKH� $GPLQLVWUDWLYH� /DZ� -XGJH�
XQGHU����&�)�5���������G������

,G��DW������������

7KH� GLVWULFW� FRXUW� LQ� )ORULGD� DSSOLHG� WKH� SULQFLSOHV� WKLV�

&RXUW� UHDIILUPHG� LQ�$OGHQ� WR� WKH�TXHVWLRQ�RI� VWDWH� LPPXQLW\�

IURP�DGPLQLVWUDWLYH� OLWLJDWLRQ�� �)ORULGD�Y��8QLWHG�6WDWHV������

)�6XSS��G�� ������ ����� 8�6�� 'LVW�� /(;,6� ������ �1�'�� )O��

������ � 7KH� 'LVWULFW� &RXUW� UHVSRQGHG� WR� WKH� QRWLRQ� WKDW� WKH�

SKUDVH�³MXGLFLDO�SRZHU�RI�WKH�8QLWHG�6WDWHV´�LV�QRW�DSSOLFDEOH�

WR� QRQ�$UWLFOH� ,,,� SURFHHGLQJV� E\� VWDWLQJ� WKDW� ³WKH� FRQVWL��

WXWLRQDO�SULQFLSOHV�HPERGLHG�LQ�WKH�(OHYHQWK�$PHQGPHQW�DQG�

LQ� WKH�FRQFHSW�RI� VWDWH� VRYHUHLJQ� LPPXQLW\� DUH�QRW� VR�HDVLO\�

FDELQHG�´� � ,G�� DW� BBBB�� �����8�6��'LVW�� /(;,6� ������ 
� �����

1RWLQJ� $OGHQ¶V� UHIHUHQFH� GHVFULSWLRQ� RI� XQKHDUG� RI� RU�

DQRPDORXV�SURFHHGLQJV��WKH�&RXUW�VWDWHG�WKDW��

$Q�DGPLQLVWUDWLYH�SURFHHGLQJ�SURVHFXWHG�DJDLQVW�D�VWDWH�
E\� D� SULYDWH� LQGLYLGXDO� ZDV�� EH\RQG� TXHVWLRQ�� DQ�
³XQKHDUG� RI� SURFHHGLQJ´� ZLWK� QR� SUHFHGHQW� LQ� ³KLVWRU\�
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DQG� H[SHULHQFH´� RU� ³WKH� HVWDEOLVKHG� RUGHU� RI� WKLQJV�´�
HLWKHU� ZKHQ� WKH� &RQVWLWXWLRQ� ZDV� DGRSWHG� RU�� IRU� WKDW�
PDWWHU�� XQWLO� TXLWH� UHFHQWO\�� �� �� �� � ,I� WKH� IUDPHUV� ³QHYHU�
LPDJLQHG� RU� GUHDPHG� RI´� ODZVXLWV� LQ� IHGHUDO� FRXUWV�
DJDLQVW�VWDWHV�E\�WKHLU�RZQ�FLWL]HQV��WKH\�VXUHO\�DOVR�GLG�
QRW� LPDJLQH� RU� GUHDP� RI� FODLPV� DJDLQVW� VWDWHV� E\� WKHLU�
RZQ� FLWL]HQV� EHIRUH� D� IHGHUDO� DJHQF\� RU�$GPLQLVWUDWLYH�
/DZ�-XGJH�������

,G�� DW� BBB�� ����� 8�6�� 'LVW�� /(;,6� ������ 
� ��� �HPSKDVLV�

DGGHG��� � 7KH� FRXUW� FRQFOXGHG� E\� QRWLQJ� WKDW� RXU� KLVWRULF�

FRQFHSW�RI��IHGHUDOLVP�UHTXLUHV�WKDW�³&RQJUHVV�WUHDW�WKH�6WDWHV�

LQ� D� PDQQHU� FRQVLVWHQW� ZLWK� WKHLU� VWDWXV� DV� UHVLGXDU\�

VRYHUHLJQV� DQG� MRLQW� SDUWLFLSDQWV� LQ� WKH� JRYHUQDQFH� RI� WKH�

1DWLRQ�´� � ,G�� DW� BBB�� ����� 8�6�� 'LVW�� /(;,6� ������ 
� ���

�FLWLQJ� 8QLWHG� 6WDWHV� Y�� /RSH]�� � ���� 8�6�� ����� ���� �������

�FRQFXUULQJ� RSLQLRQ��� 3ULQW]� Y�� 8QLWHG� 6WDWHV�� ���� 8�6���

����� ���� ��������1HZ�<RUN� Y�� 8QLWHG� 6WDWHV�� ����8�6�� �����

�������������

,I�LW�ZRXOG�EH�D�FRQVWLWXWLRQDO�DIIURQW�WR�WKH�6WDWH�RI�6RXWK�

&DUROLQD�WR�EH�SODFHG�LQ�WKH�GRFN�EHIRUH�DQ�$UWLFOH�,,,�FRXUW�LQ�

&KDUOHVWRQ�ZLWKRXW�LWV�FRQVHQW��LW�VXUHO\�ZRXOG�QRW�EH�OHVV�VR�

WR� EH� FRPSHOOHG� WR� GHIHQG� EHIRUH� DQ� DGPLQLVWUDWLYH� WULEXQDO�

HVWDEOLVKHG� DQG� JRYHUQHG� E\� UXOHV� RI� WKH� )0&� XQGHU�

GHOHJDWLRQ�E\�&RQJUHVV��

� ,,�� $� )('(5$/� $*(1&<� &$1127� '(/(*$7(�

25�$66,*1�,76�(1)25&(0(17�32:(56�72�

$�35,9$7(�&203/$,1$17�

3HWLWLRQHU� )0&� DGYDQFHV� WKH� DUJXPHQW� WKDW� EHFDXVH� LW� LV�

XQGHUVWDIIHG� LW� LV�³QHFHVVDU\�IRU�SULYDWH�SHUVRQV�RSHUDWLQJ� LQ�

PDULWLPH�FRPPHUFH�WR�ILOH�FRPSODLQWV�>DJDLQVW�VWDWHV�RU�VWDWH�

DJHQFLHV@� LQ� RUGHU� WR� HQVXUH� WKDW� 6KLSSLQJ� $FW� ULJKWV� DUH�

HQIRUFHG� DQG� YLQGLFDWHG�� DQG� WKH� DGMXGLFDWLRQ� RI� SULYDWHO\�

LQVWLWXWHG� FRPSODLQWV� LV� DQ� HIILFLHQW� VXEVWLWXWH� IRU� DJHQF\��

�



���

LQLWLDWHG� LQYHVWLJDWLRQ� RI� SURKLELWHG� FRQGXFW�´� � )0&� %ULHI��

DW� ���� � 7KH� 6KLSSLQJ�$FWV� FRQIHU� QR� VSHFLDO� VWDWXV� RQ� FRP��

SODLQDQWV� DV� H[WHQVLRQV� RU� GHSXWLHV� RI� WKH� )0&�� � 5DWKHU��

SDUWLHV� DYDLOLQJ� WKHPVHOYHV� RI� WKH� )0&¶V� FRPSODLQW� SURFH��

GXUHV� DUH� SUHVHQWLQJ� D� VSHFLDOL]HG� JULHYDQFH� EHIRUH� ZKDW�

UHVSRQGHQWV�VKRXOG�EH�DEOH�WR�UHJDUG�DV�D�QHXWUDO�WULEXQDO�ZLWK�

H[SHUWLVH�LQ�WKH�VXEMHFW�PDWWHUV�DW�LVVXH��

7KH� VXUIDFH� ORJLF� RI� WKH� )0&¶V� DUJXPHQW� FDQ� RQO\� EH�

PDLQWDLQHG�LI� WKH�)0&�DFWXDOO\�KDV� WKH�DXWKRULW\� WR�GHOHJDWH�

RU�DVVLJQ�LWV� LQYHVWLJDWLYH�RU�HQIRUFHPHQW�DXWKRULW\��YLV�j�YLV�

VWDWHV�� WR� D� SULYDWH� FRPSODLQDQW�� � %HFDXVH� WKH� )0&� KDV� QR�

VXFK�DXWKRULW\��HLWKHU�H[SUHVV�RU�LPSOLHG��WKLV�DUJXPHQW�IDLOV���

0RUHRYHU�� DQ\� VXFK� ³GHSXWL]DWLRQ´� RI� SULYDWH� HQWLWLHV� FRXOG�

QRW� EH� UHFRQFLOHG� ZLWK� $3$� UHTXLUHPHQWV� LQWHQGHG� WR�

SUHVHUYH� WKH�QHXWUDOLW\�RI� DGPLQLVWUDWLYH� DJHQFLHV�ZKHQ� WKH\�

VLW� DV� WULEXQDOV� WR� DGMXGLFDWH� FRPSODLQWV� EHWZHHQ� SULYDWH�

SDUWLHV��

7KH�&RXUW� KDV� DGGUHVVHG� WKH� LVVXH� RI�ZKHWKHU� WKH� IHGHUDO�

JRYHUQPHQW�PD\� GHOHJDWH� LWV� RZQ� DXWKRULW\� WR� EULQJ� DFWLRQV�

DJDLQVW�WKH�VWDWHV���6HH�%ODWFKIRUG�Y��1DWLYH�9LOODJH�RI�1RDWDN��

����8�6�� ���� �������� �%ODWFKIRUG� KHOG� WKDW� D� VWDWXWH� JLYLQJ�

IHGHUDO�GLVWULFW�FRXUWV�RULJLQDO�MXULVGLFWLRQ�RI�VXLWV�EURXJKW�E\�

D� QDWLYH� WULEH� LQYROYLQJ� IHGHUDO� ODZ� GLG� QRW� FRQVWLWXWH� D�

GHOHJDWLRQ�WR�WKH�WULEHV�RI�WKH�8QLWHG�6WDWHV¶�DELOLW\�WR�VXH�WKH�

VWDWHV�DV�WKH�WULEH¶V�WUXVWHH���,G��DW�������7KH�FRXUW�UHDIILUPHG�

WKDW� WKH�³FRQVHQW��µLQKHUHQW� LQ� WKH�FRQYHQWLRQ¶�� WR�VXLW�E\�WKH�

8QLWHG� 6WDWHV²DW� WKH� LQVWDQFH� DQG� XQGHU� WKH� FRQWURO� RI�

UHVSRQVLEOH�IHGHUDO�RIILFHUV²LV�QRW�FRQVHQW�WR�VXLW�E\�DQ\RQH�

ZKRP�WKH�8QLWHG�6WDWHV�PLJKW�VHOHFW�´��,G��DW�������7KH�VDPH�

UHDVRQLQJ� VKRXOG� DSSO\� KHUH�� � 1R� SDUW\� KDV� TXHVWLRQHG� WKDW�

WKH� )0&� FRXOG� SURFHHG� GLUHFWO\� DJDLQVW� UHVSRQGHQW� VKRXOG��

LW� GHHP� VXFK� D� FRXUVH� QHFHVVDU\� WR� WKH� IXOILOOPHQW� RI� LWV�

VWDWXWRU\� REOLJDWLRQV�� � %XW� LW� FDQQRW� RYHUFRPH� VRYHUHLJQ�

LPPXQLW\� GHIHQVHV� E\� DUJXLQJ� DIWHU� WKH� IDFW�� WKDW� SULYDWH�

FRPSODLQDQWV� DUH� LQ� VRPH� ZD\� DFWLQJ� DV� VXUURJDWHV� IRU� WKH�
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IHGHUDO� JRYHUQPHQW�� � 3HWLWLRQHUV�� XQOLNH� WKRVH� LQ�%ODWFKIRUG��

FDQQRW�HYHQ�PDNH�WKH�IDFLDO�DUJXPHQW�WKDW�WKHUH�LV�D�VWDWXWRU\�

GHOHJDWLRQ�RI�IHGHUDO�DXWKRULW\�WR�SULYDWH�FRPSODLQDQWV�LQ�WKH�

6KLSSLQJ�$FW��

� $�� &RPSODLQDQWV� %HIRUH� 7KH� )0&� $UH� 1RW�

³5HODWRUV´�,Q�$�4XL�7DP�6HQVH�

7KH�)0&¶V�FODLP�WKDW�D�SULYDWH�FRPSODLQDQW�VWDQGV� LQ� WKH�

VKRHV� RI� WKH� )0&� IRU� SXUSRVHV� RI� RYHUFRPLQJ� D� VWDWH¶V�

VRYHUHLJQ� LPPXQLW\� LV� DQDORJRXV� WR�FODLPV�PDGH�E\� UHODWRUV�

LQ� TXL� WDP� DFWLRQV� EURXJKW� DJDLQVW� VWDWHV�� �0RVW� IHGHUDO� TXL�

WDP�DFWLRQV�DUH�ILOHG�XQGHU�WKH�)DOVH�&ODLPV�$FW��³)&$´�������

8�6�&�����������������7KH�)&$�LPSRVHV�FLYLO�OLDELOLW\�RQ�DQ\�

³SHUVRQ´�ZKR�NQRZLQJO\�SUHVHQWV�D�IDOVH�FODLP�WR�WKH�8QLWHG�

6WDWHV� IRU�SD\PHQW�����8�6�&���������D��� �$Q�DFWLRQ�PD\�EH�

FRPPHQFHG�E\�WKH�8QLWHG�6WDWHV�RQ�LWV�RZQ�EHKDOI�����8�6�&��

�� �����D��� � $OWHUQDWLYHO\�� D� SULYDWH� SDUW\� �³UHODWRU´�� PD\�

FRPPHQFH�D�FLYLO�DFWLRQ�LQ�WKH�QDPH�RI��³H[�UHO´��WKH�8QLWHG�

6WDWHV������8�6�&���������E�������

7KHUH�KDYH�EHHQ�D�QXPEHU�RI�FDVHV�LQYROYLQJ�TXL�WDP�VXLWV�

EURXJKW� E\� UHODWRUV� DJDLQVW� D� VWDWH� RU� D� VWDWH� DJHQF\�� � 7KH�

VWDWHV� KDYH� W\SLFDOO\� LQWHUSRVHG� D� VRYHUHLJQ� LPPXQLW\� RU�

(OHYHQWK�$PHQGPHQW� GHIHQVH� VHHNLQJ� WR� EDU� WKH� DFWLRQ�� � ,Q�

UHVSRQVH��WKH�UHODWRUV�KDYH�DUJXHG�WKDW�EHFDXVH�WKH\�DUH�VXLQJ�

LQ� WKH�QDPH�RI� WKH�8QLWHG�6WDWHV�� WKH�VRYHUHLJQ� LPPXQLW\�RI�

WKH�VWDWHV�LV�QR�EDU�WR�D�TXL�WDP�DFWLRQ�DJDLQVW�D�VWDWH��

7KH� GLVSRVLWLRQV� RI� WKHVH� FODLPV� KDYH� QRW� EHHQ� XQLIRUP�

DFURVV� WKH� FLUFXLW� FRXUWV� RI� DSSHDOV�� �)RXU� FLUFXLWV� KDYH�KHOG�

WKDW��EHFDXVH�D�TXL�WDP�VXLW�DJDLQVW�D�VWDWH�LV�HVVHQWLDOO\�D�VXLW�

E\�DQG�IRU�WKH�8QLWHG�6WDWHV��WKH�(OHYHQWK�$PHQGPHQW�SRVHV�

QR�EDU�WR�WKH�DFWLRQ���6HH��H�J���8QLWHG�6WDWHV�H[�UHO��6WHYHQV�Y��

9HUPRQW�$JHQF\�RI�1DWXUDO�5HVRXUFHV������)��G�������G��&LU��

������� UHY¶G� RQ� RWKHU� JURXQGV��9HUPRQW� $JHQF\� RI� 1DWXUDO�

5HVRXUFHV� Y�� 8QLWHG� 6WDWHV� H[� UHO�� 6WHYHQV�� ���� 8�6�� ����

��������8QLWHG�6WDWHV� H[� UHO��5RGJHUV� Y��$UNDQVDV�� ����)��G�



���

����� ���� ��WK� &LU�� ������� 8QLWHG� 6WDWHV� H[� UHO�� 0LODP� Y��

8QLYHUVLW\�RI�7H[DV�0�'��$QGHUVRQ�&DQFHU�&HQWHU������)��G�

���������WK�FLU���������8QLWHG�6WDWHV�H[�UHO�)LQH�Y��&KHYURQ��

86$�� ,QF�� ��� )��G� ����� ������� ��WK� &LU�� ������� YDFDWHG� RQ�

RWKHU�JURXQGV�����)��G�������WK�&LU���������HQ�EDQF���

7ZR� FLUFXLWV� KDYH� FRPH� WR� WKH� RSSRVLWH� FRQFOXVLRQ� DQG�

KDYH� KHOG� WKDW� TXL� WDP� DFWLRQV� EURXJKW� E\� UHODWRUV� DJDLQVW�

VWDWHV�RU�VWDWH�DJHQFLHV�UXQ�DIRXO�RI�WKH�(OHYHQWK�$PHQGPHQW���

6HH�� H�J��� 8QLWHG� 6WDWHV� H[� UHO�� /RQJ� Y�� 6&6� %XVLQHVV� 	�

7HFKQLFDO� ,QVWLWXWH�� ,QF��� ���� )��G� ���� �'�&�� &LU�� �������

8QLWHG� 6WDWHV� H[� UHO�� )RXOGV� Y�� 7H[DV� 7HFK� 8QLYHUVLW\�� ����

)��G�������WK�&LU���������

7KLV� &RXUW�� LQ� 9HUPRQW� $JHQF\� RI� 1DWXUDO� 5HVRXUFHV� Y��

8QLWHG� 6WDWHV� H[� UHO�� 6WHYHQV�� ���� 8�6�� ���� �������� GHWHU��

PLQHG�WKDW�D�VWDWH�ZDV�QRW�D�³SHUVRQ´�DV�GHILQHG�E\�WKH�)&$���

%HFDXVH� D� VWDWH�ZDV� QRW� D� SHUVRQ� XQGHU� WKH�)&$�� WKH�&RXUW�

DGYLVHG�WKDW�LW�QHHG�QRW�UHDFK�WKH�FRQVWLWXWLRQDO�LVVXH�WKDW�KDG�

VSOLW�WKH�FLUFXLW�FRXUWV���%HFDXVH�RI�WKH�QDWXUH�RI�WKLV�KROGLQJ��

WKH�TXHVWLRQ�RI�WKH�UHODWRU¶V�DELOLW\�WR�VXH�D�VWDWH�LQ�WKH�VKRHV�

RI�WKH�8QLWHG�6WDWHV�KDV�QRW�EHHQ�GLVSRVHG�RI�ZLWK�ILQDOLW\��

7KH� )LIWK� &LUFXLW� H[WHQGHG� WKH� SULQFLSOHV� VHW� RXW� E\� WKLV�

&RXUW�LQ�%ODWFKIRUG�LQ�KROGLQJ�WKDW�D�TXL�WDP�SODLQWLII�FDQQRW�

TXDOLI\� DV� D� VXUURJDWH� IRU� WKH� IHGHUDO� JRYHUQPHQW�� 8QLWHG�

6WDWHV�H[�UHO��)RXOGV�Y��7H[DV�7HFK�8QLYHUVLW\������)��G������

���� ��WK� &LU�� ������� � 7KH� )LIWK� &LUFXLW� KHOG� WKDW� PHUHO\�

EHFDXVH� � D� TXL� WDP� VXLW� LV� EURXJKW� E\� D� SULYDWH� SDUW\� ³RQ�

EHKDOI� RI� WKH� 8QLWHG� 6WDWHV�´� WKH� UHODWRU¶V� LQWHUHVWV� DQG� WKH�

JRYHUQPHQW¶V� GR� QRW� QHFHVVDULO\� FRLQFLGH�´� � ,G�� � 7KH� )LIWK�

&LUFXLW��LQ�D�VXEVHTXHQW�FDVH��ZHQW�RQ�WR�KLJKOLJKW�IXUWKHU�WKH�

GLVWLQFWLRQ� EHWZHHQ� UHODWRU¶V� DQG� WKH� 8QLWHG� 6WDWHV� JRYHUQ��

PHQW�� � 7KH� FRXUW� RI� DSSHDOV� � QRWHG�� ULJKWIXOO\�� WKDW� TXL� WDP�

UHODWRUV� DUH� QRW� RIILFHUV� RI� WKH� 8QLWHG� 6WDWHV�� WKH\� DUH� QRW�

VXEMHFW�WR�HLWKHU�WKH�EHQHILWV�RU�WKH�UHTXLUHPHQWV�RI�RIILFHUV�RI�

WKH�8QLWHG�6WDWHV�DQG� WKH\�DUH�QRW� UHTXLUHG� WR�HVWDEOLVK� WKHLU�



���

ILWQHVV�IRU�SXEOLF�HPSOR\PHQW�� �5LOH\�Y��6W��/XNH¶V�(SLVFRSDO�

+RVSLWDO������)��G���������������WK�&LU���������

7KH� GUDPDWLF� GLIIHUHQFH� EHWZHHQ� TXL� WDP� UHODWRUV� DQG�

SULYDWH�FRPSODLQDQWV�DW�WKH�)0&�UHQGHUV�PHULWOHVV�WKH�)0&¶V�

VXJJHVWLRQ� WKDW� SULYDWH� FRPSODLQDQWV� VRPHKRZ� DFW� RQ� WKH�

EHKDOI� RI� WKH�8QLWHG� 6WDWHV� LQ� D�PDQQHU� WKDW� GLVVLSDWHV� VRY��

HUHLJQ� LPPXQLW\� FODLPV�� � 6HH� 9HUPRQW� $JHQF\� RI� 1DWXUDO�

5HVRXUFHV� Y��8QLWHG� 6WDWHV� H[�UHO�� 6WHYHQV�� ����8�6�� DW� ������

�³:H�RI�FRXUVH�H[SUHVV�QR�YLHZ�RQ� WKH�TXHVWLRQ�ZKHWKHU�DQ�

DFWLRQ� LQ� IHGHUDO� FRXUW� E\� D� TXL� WDP� UHODWRU� DJDLQVW� D� 6WDWH�

ZRXOG� UXQ� DIRXO� RI� WKH� (OHYHQWK� $PHQGPHQW�� EXW� QRWH� WKDW�

WKHUH�LV�µD�VHULRXV�GRXEW¶�RQ�WKDW�VFRUH�´���

4XL� WDP� UHODWRUV� VXH� RQ� EHKDOI� RI� WKH� 8QLWHG� 6WDWHV� IRU�

LQMXULHV� DOOHJHG� WR� KDYH� EHHQ� LQFXUUHG� E\� WKH�8QLWHG� 6WDWHV���

3ULYDWH�FRPSODLQDQWV� DW� WKH�)0&�FRPPHQFH�DFWLRQV� LQ� WKHLU�

QDPH�DQG�RQ� WKHLU�EHKDOI� IRU� LQMXULHV� WKH\� WKHPVHOYHV�DOOHJH�

WKH\� KDYH� VXIIHUHG� DW� WKH� KDQGV� RI� GHIHQGDQW�� � ,Q� PRVW�

LQVWDQFHV� WKH\� VHHN�PRQHWDU\� GDPDJHV�� �7KH�)&$�JLYHV� WKH�

8QLWHG�6WDWHV�FRQVLGHUDEOH�FRQWURO�RYHU�D� UHODWRU¶V�VXLW�� �7KH�

)0&�KDV�QR�VXFK�FRQWURO�RYHU�D�SULYDWH�FRPSODLQDQW�� �$�TXL�

WDP� UHODWRU� FDQQRW� GLVPLVV� KLV� RZQ� VXLW� ZLWKRXW� WKH� ZULWWHQ�

FRQVHQW�RI�WKH�DWWRUQH\�JHQHUDO�����8�6�&���������F����3ULYDWH�

FRPSODLQDQWV� DW� WKH� )0&� KDYH� QR� VXFK� UHVWULFWLRQ�� � 7KH�

JRYHUQPHQW�PD\�PRQLWRU�D�TXL�WDP�SURFHHGLQJ�DQG�PD\�VWD\�

GLVFRYHU\� LQ� FHUWDLQ� VLWXDWLRQV�� ��� 8�6�&�� �� �����F�����������

7KH� )0&� KDV� QR� VLPLODU� DXWKRULW\�� � 7KH� JRYHUQPHQW� PD\�

GLVPLVV�D�TXL�WDP�VXLW�DIWHU�QRWLFH�WR�WKH�UHODWRU�DQG�D�KHDULQJ��

���8�6�&���������F�����$����7KH�)0&�KDV�QR�VLPLODU�DXWKRU��

LW\�� � ,Q� RWKHU� ZRUGV�� SULYDWH� FRPSODLQW� SURFHHGLQJV� DUH� QRW�

EURXJKW�³DW�WKH�LQVWDQFH�DQG�XQGHU�WKH�FRQWURO�RI�UHVSRQVLEOH�

IHGHUDO�RIILFHUV�´��%ODWFKIRUG������8�6��DW������

7KDW� WKH� )0&� UHJDUGV� LWV� UHVRXUFHV� DV� LQDGHTXDWH� WR�

LQYHVWLJDWH� HYHU\� DOOHJHG� 6KLSSLQJ� $FW� YLRODWLRQ� GRHV� QRW�

SURYLGH�VXEVWDQWLYH�JURXQGV�IRU�FRPSURPLVLQJ�D� VWDWH¶V�VRY��

HUHLJQ�LPPXQLW\�DW� WKH�KDQGV�RI�D�SULYDWH�FRPSODLQDQW�� �7KH�
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SUDFWLFDO� FRQFHUQV� RI� WKH� )0&¶V� DGPLQLVWUDWLRQ� RI� LWV�

HQIRUFHPHQW�DXWKRULW\�FDQQRW�FDXVH�VWDWH�VRYHUHLJQ�LPPXQLW\�

WR�FRQWUDFW�� �6HH�8QLWHG�6WDWHV�H[�UHO��/RQJ������)��G�DW�����

�SHUPLWWLQJ� D� TXL� WDP� UHODWRU� WR� VXH� D� VWDWH� LQ� IHGHUDO� FRXUW�

EDVHG� RQ� WKH� JRYHUQPHQW¶V� H[HPSWLRQ� IURP� WKH� (OHYHQWK�

$PHQGPHQW� EDU� UDLVHV� GHOHJDWLRQ� LVVXHV� WKDW� %ODWFKIRUG� VR�

SODLQO\�TXHVWLRQHG���

/DVWO\��WKH�IDFW�WKDW�WKH�6KLSSLQJ�$FW�GRHV�QRW�SURYLGH�IRU�

TXL� WDP� VXLWV� SURKLELWV� WKH� )0&� IURP� DVVHUWLQJ� WKDW� SULYDWH�

FRPSODLQDQWV�VHUYH�DV�GH�IDFWR�TXL�WDP�UHODWRUV�� �7KHUH�LV�QR�

FRPPRQ�ODZ�ULJKW�WR�PDLQWDLQ�D�TXL�WDP�DFWLRQ���6HH�%XUQHWWH�

Y�� &DURWKHUV�� ���� )��G� ��� ��G�� &LU�� ������� � ,Q� %XUQHWWH��

FRPSODLQDQWV� FRPPHQFHG� D� SULYDWH� FLWL]HQ� HQIRUFHPHQW�

DFWLRQ�DJDLQVW�D�VWDWH�SXUVXDQW�WR�WKH�FLWL]HQ�VXLW�SURYLVLRQV�RI�

WKH� &OHDQ� :DWHU� $FW�� ��� 8�6�&�� ������� DQG� RWKHU� IHGHUDO�

HQYLURQPHQWDO�VWDWXWHV�� �7KH�GLVWULFW�FRXUW�GLVPLVVHG�WKH�FDVH�

DJDLQVW� WKH� VWDWH� GHIHQGDQWV� EDVHG� XSRQ� WKHLU� (OHYHQWK�

$PHQGPHQW� LPPXQLW\� IURP� VXLW�� � 2Q� DSSHDO� WKH� SODLQWLIIV�

DUJXHG� WKDW� LPPXQLW\� GLG� QRW� DSSO\� EHFDXVH� WKH� FRPSODLQW�

³ZDV�LQ�WKH�QDWXUH�RI�D�TXL�WDP�DFWLRQ�DQG�WKH�8QLWHG�6WDWHV�LV�

WKH� UHDO� SDUW\� LQ� LQWHUHVW�� � ,G�� DW� ���� � 7KH� 6HFRQG� &LUFXLW�

GLVDJUHHG�� � ,W� KHOG� WKDW� WKHUH� LV� QR� FRPPRQ� ODZ� ULJKW� WR�

PDLQWDLQ�D�TXL�WDP�DFWLRQ��$XWKRULW\�PXVW�DOZD\V�EH�IRXQG�LQ�

D� OHJLVODWLYH� DFW�� � 7KH� 8QLWHG� 6WDWHV� ZDV� QRW�� WKHUHIRUH�� WKH�

UHDO� SDUW\� LQ� LQWHUHVW� DQG� KHQFH� WKH� FDVH� DJDLQVW� LW� ZDV�

GLVPLVVHG��

�
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&21&/86,21�

7KH�GHFLVLRQ�RI� WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDO� IRU� WKH�

)RXUWK�&LUFXLW�VKRXOG�EH�DIILUPHG��

5HVSHFWIXOO\�VXEPLWWHG��
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$WWRUQH\V IRU $PLFXV &XULDH

&KDUOHVWRQ 1DYDO &RPSOH[
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