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The scope of discovery in child lead exposure litigation is shifting away from
traditional plaintiff-centered discovery toward nonparty discovery, including dis-
covery regarding family members of plaintiffs. Indeed, “[t]here is a growing
trend amongst the defense bar in lead injury cases to seek intelligence quotient
(“IQ”) examinations and the medical, educational and employment records of
nonparties, such as parents and siblings, in order to dispute causation or to limit
damages.”* Commentators have observed that the disclosure of nonparty
records in lead exposure cases departs from the discovery rulings in the infa-
mous DES litigation in the 1990s.2 In 800 consolidated DES cases, the Supreme
Court of New York prohibited the defendant manufacturers of the anti-nausea
drug from obtaining the plaintiffs’ mothers’ medical records on the grounds that
the plaintiffs’ waiver of their own physician-patient privileges was not equivalent
to a waiver of their relatives’ privileges and, therefore, the maternal medical
records were not discoverable.?

In recent years, the scope of discovery in child lead exposure cases has ex-
panded beyond that plaintiff-centered framework.* In many lead exposure
cases, defendants have argued successfully that nonparty records are critical in
evaluating and challenging causation where a plaintiff seeks damages for cogni-
tive, behavioral, and/or developmental problems,’ all of which are injuries plain-
tiffs in lead cases typically attribute to their lead exposure. Medical experts
have concluded that injuries that plaintiffs claim are associated with elevated
blood lead levels, including lower 1Q, learning disabilities, decreased growth,
and behavioral problems such as hyperactivity and attention deficit disorder, are

* Melissa R. Tannery is Of Counsel at Troutman Sanders LLP. She is a member of the firm’s products liability
practice group. Brenna K. Newman is an associate in Troutman Sanders LLP’s products Liability practice
group. Melissa and Brenna have successfully defended property owners and landlords in child lead exposure

cases.
1 Van Epps v. County of Albany, 706 N.Y.S.2d 855, 859 (N.Y. Sup. Ct. 2000).

2 Jennifer Wriggins, Genetics, IQ, Determinism, and Torts: The Example of Discovery in Lead Exposure Liti-
gation, 77 B.U.L. REv. 1025, 1056 (1997).

3 Id
4 Id. at 1056-57.

5 See Melissa Rosenfhal, Note, Liberal Discovery of Non-Party Records, In Defense of the Defense, 7 CAr-
pozo WomeN’s L.J. 59, 68 (2000).
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attributable to various biological, socioeconomic, and/or other environmental
factors.® Such confounding variables make it difficult to determine whether a
plaintiff’s alleged injuries were caused by lead exposure or were the result of
these alternative causal factors. Consequently, defendants in lead exposure
cases frequently seek information and documents relating to the academic, med-
ical and socioeconomic histories of nonparty parents and siblings in order to
reach a better evaluation of causation and a plaintiff’s claimed damages.
Denying access to records or information relating to the confounding vari-
ables to which a plaintiff’s alleged deficiencies may be attributable does not pro-
vide defendants with an adequate opportunity to investigate and present every
possible defense.” Recognizing this detrimental impact, while earlier Virginia
cases reflect hesitancy to order discovery of nonparty information,® more recent
decisions show a movement toward broader discovery.® Although this shift
from plaintiff-centered discovery to nonparty discovery of familial academic,
medical, and environmental/socioeconomic information has raised issues con-
cerning privilege, privacy, and the administration of justice, the trend toward
more expansive discovery in lead exposure cases continues. Although this trend
Is most visible in lead exposures cases, nonparty discovery is equally important
for defense attorneys in any type of case facing claims of damages for the same
cognitive, behavioral, and/or developmental deficits asserted by plaintiffs in lead

cases.

I. VIrRGINIA PERMITS DISCOVERY OF NONPARTY AcADEMIC RECORDS AND
INTELLIGENCE QUOTIENT TEST RESULTS

In studies of lead-exposed children, cognitive function as reflected in mea-
sured intelligence is the most studied health statistic.’ Plaintiffs in lead expo-
sure cases frequently claim that their lead exposure caused brain injury,
resulting in various cognitive, behavioral, and academic problems. Researchers,
however, have cautioned against attributing cognitive deficits to lead exposure
without considering possible socioeconomic factors such as parental education
and/or income.!* The Centers for Disease Control and Prevention, in its August
2005 report entitled Preventing Lead Poisoning in Young Children, warned that

6 Bunch v. Artz, 71 Va. Cir. 358, 361 (Cir. Ct. City of Portsmouth 2006).

7 Rosenthal, supra note 5, at 68.

8 See, e.g., Wilson v. Rogers, No. 1.98-1676 (Cir. Ct. City of Portsmouth Aug. 30, 2000) (ruling that the aca-
demic records of the mother and siblings of an infant plaintiff were outside the scope of discovery); Blackwell
v. Portsmouth Redevelopment & Hous. Auth., No. .98-681 (Cir. Ct. City of Portsmouth Aug. 5, 1999) (holding
that the academic records of a plaintiff’s father were not discoverable despite fact that the discovery ruling
“could go either way”).

9 See, e.g., Long v. Shelton, No. CL05-173 (Cir. Ct. City of Fredericksburg Apr. 3, 2007) (ordering disciosure
of familial academic, employment, medical, criminal, and social services records); Bunch, 71 Va. Cir. at 361
(permitting disclosure of familial academic records).

10 Centers for Disease Control and Prevention, U.S. Dep’t of Health and Human Services, Preventing Lead
Poisoning in Young Children 23 (August 2005).
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“[f]ailure to adjust for the confounding effect of socioeconomic factors will re-
sult in confounding that overstates the harmful effect of lead on IQ because the
socioeconomic effect will be mixed with any true effect of lead exposure.”'? Ge-
netic factors also may result in confounding that overstates the effects of lead.'?
Medical research has established that maternal IQ is “a significant predictor of”
a child’s mean level of cognitive performance'® and is a particularly important
variable when considering the “threshold effects” of lead.'®

For these reasons, defendants in lead exposure cases seeking to identify and
explore the existence and influence of confounding variables on a plaintiff’s al-
leged injuries have sought in discovery academic records, including grades and
- IQ tests, and information regarding any parental or sibling history of learning
disabilities or participation in special education. Plaintiffs often object to this
discovery on the grounds the information is privileged under state and federal
law and not relevant or material to the subject matter at issue. A number of
courts, however, have rejected these arguments in favor of defendants’ rights to
prepare their alternative causation and damages defenses.

A. NEITHER FEDERAL NOR STATE LAW CLOAKS ACADEMIC RECORDS WITH
PRIVILEGE FROM DISCOVERY

Virginia courts have expressly rejected the argument that academic records
are privileged under federal and/or state law. In Bunch v. Artz, a lead exposure
case, the Circuit Court for the City of Portsmouth considered a motion to quash
a subpoena duces tecum for familial academic records on the grounds that Vir-
ginia Code section 22.1-287(A) and The Family Educational Rights and Privacy
Act of 1974 (“FERPA”), 20 U.S.C. § 1232(g), created a privilege for educational
records.'® Virginia Code section 22.1-287(A) states that “no teacher, principal,
or employee of any public school nor any school board member shall permit
access to any records concerning any particular pupil enrolled in the school in
any class to any person except under judicial process unless the person” falls
into one of the specified categories.’” In addition, FERPA provides that:

12 4.

13 See, e.g., Karin Koller et al., Recent Developments in Low-Level Lead Exposure and Intellectual Impairment
in Children, 112 ENvTL. HEALTH PERSP. 987, at http://www.pubmedcentral.nih.gov/articlerender.fcgi?artid=
1247191 (last visited Oct. 6, 2008) (noting that maternal IQ and home environment are “key confounders” in
studies on the effects of lead exposure).

14 Margaret R. Burchinal et al., Intervention and Mediating Processes in Cognitive Performance of Children of
Low-Income African American Families, 68 CHILD DEv. 935, 947 (1997); see also Tom Greene et al., Contribu-
tions of Risk Factors to Elevated Blood and Dentine Lead Levels in Preschool Children, 115 THE SCIENCE OF
ToraL Env’T 239, 251 (1992) (noting that maternal IQ and parental education had a reasonably strong corre-
lation with a child’s cognitive development). See generally Langdon E. Longstreth et al., Separation of Home
Intellectual Environment and Maternal IQ as Determinants of Child 1Q, 17(5) Dev. PsycroL. 532 (1981).

15 Stephen R. Schroeder et al., Separating the Effects of Lead and Social Factors on IQ, 38 ENvrL. REs. 144,
146 (1984).

16 Bunch, 71 Va. Cir. at 364-67.

17 Va. Cope ANN. § 22.1-287(A) (2008).
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[n]o funds shall be made available under any applicable program to
any educational agency or institution which has a policy or practice of
releasing, or providing access to, any personally identifiable informa-
tion in education records other than directory information, or as per-
mitted under paragraph (1) of this subsection unless . . . such
information is furnished in compliance with judicial order, or pursuant
to any lawfully issued subpoena, upon condition that the parents and
the students are notified of all such orders or subpoenas in advance of
the compliance therewith by the educational institution or agency.'®

The Bunch court concluded that Virginia Code section 22.1-287 “expressly
permits court-ordered disclosure, and contains no specific language preventing
use of [educational records] in court proceedings” and, thus, the statute “does
not create an evidentiary privilege.”*® The court also noted that the purpose of
the ban on disclosure and publication is to prevent sharing private information
with the public—not to prohibit discovery—and that full access to relevant in-
formation by courts and litigants is critical to the administration of justice.?®
Regarding FERPA, the court ruled that the Act does not create a privilege,
noting that FERPA “provides even less support for a privilege argument than
the Virginia statute because it does not prohibit disclosure of the covered infor-
mation . . . . [T]he statute does not use the word ‘privilege’ and it expressly
permits court-ordered disclosure of such information.”?! Thus, the plaintiffs’
claims of statutory privilege or protection under FERPA and Virginia Code sec-
tion 22.1-287 are without merit.

B. DEFENDANTS IN VIRGINIA MUST SHOW THROUGH EXPERT EVIDENCE THAT
NONPARTY ACADEMIC AND INTELLIGENCE TEST RECORDS ARE
RELEVANT AND MATERIAL TO THE ISSUES IN LEAD PAINT CASES

Under Rule 4:1(b)(1) of the Supreme Court of Virginia, discovery sought
must be relevant to the subject matter involved in the pending action. In Vir-
ginia, information is relevant if it has “any logical tendency, however slight, to
prove a fact at issue in the case.”?? Virginia courts have ruled in lead exposure
cases that nonparty familial academic records meet this relevancy standard.
Courts are most likely to reach this conclusion when the defense proffers com-
petent expert evidence specifically explaining how and why such nonparty infor-
mation is relevant.

In Bunch, the defendant’s expert, Dr. Lawrence Charnas, testified that the
educational records of the plaintiff’s mother “could provide information that
would tend to prove whether plaintiff’s alleged lead poisoning and deficits are

18 20 U.S.C.S. § 1232g(b)(2) (2008).
19 Bunch, 71 Va. Cir. at 365.

20 Id. at 364-65.

21 J4. at 366.

22 Id. at 368.
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the result of genetic inheritance, biological factors, or some environmental fac-
tor other than lead poisoning.”* Of the possible factors that could have caused
the plaintiff’s cognitive, behavioral, academic, and emotional deficits, lead
poisoning ranked at the bottom of the expert’s list.>* More specifically, Dr.
Charnas testified that “reading and language disabilities are hereditable and are
not associated with lead exposure.”® The plaintiff’s own expert opined that
approximately eighteen percent of a child’s IQ is attributable to the mother’s
educational history.2® Based on the experts’ testimony, the court concluded that
the mother’s educational information was relevant to the subject matter of the
case and reasonably likely to lead to the discovery of admissible evidence.?’
Further, the court rejected the plaintiff’s argument that discovery of such infor-
mation would be unduly burdensome and only lead to more questions, explain-
ing that the very reason for discovery is “to shed light on existing questions and
lead to information that will help answer such questions.”?8

A number of other Virginia courts have ordered disclosure of familial aca-
demic records in lead exposure cases. For example, in Mitchell v. Fowkes, the
Circuit Court for the City of Richmond ordered that the plaintiff produce ma-
ternal academic records pertaining to IQ and school grades to the parties’ ex-
perts.?® In Mutz v. Whitehead, the Circuit Court for the City of Lynchburg
granted the defendant’s motion to compel production of all documents relating
to any IQ or other intelligence tests taken by the mother, all records relating to
any familial mental disorders or cognitive deficiencies, and all records relating to
familial psychological tests.*® Similarly, in Long v. Shelton, after hearing testi-
mony from one of the defendants’ experts, the Circuit Court for the City of
Fredericksburg ordered disclosure of the academic and intelligence and IQ test
results and records of the plaintiffs’ biological parents, siblings, and half-siblings
of the plaintiffs.®! In addition, Virginia courts have compelled responses to
questions relating to familial educational history during depositions. In another
lead exposure case, Peebles v. Cuthrell, for example, the Portsmouth Circuit
Court identified the need to balance the privacy of the plaintiff’s family mem-
bers with the scope of discovery and concluded that the defendant was entitled

23 Id.

24 Id.

25 Id. at 361.

26 Id. at 368.

27 Id. at 370-71.

28 Id. at 371.

29 Mitchell v. Fowkes, Nos. LM-1184-3 and LM-2714-3 (Cir. Ct. City of Richmond Apr. 9, 2002).
30 Mutz v. Whitehead, No. CL04024842-00 (Cir. Ct. City of Lynchburg June 15, 2005).

31 Long v. Shelton, No. CL05-173 (Cir. Ct. City of Fredericksburg Apr. 3,2007). The court ordered that third-
party subpoenas be returned to the court for initial review by plaintiff’s counsel and then, barring an objection
to the release of specific records, produced to defendant’s counsel.

[
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to inquire about and obtain information during depositions regarding parental
and nonparty siblings’ educational histories.?2

A few older Virginia lead exposure cases depart from the recent cases permit-
ting disclosure of nonparty academic records. In King v. Manchester Tank &
Equipment Co., for example, the Circuit Court for the City of Petersburg denied
the defendants’ motion for the production of maternal and sibling academic
records.> The court provided little explanation for its decision but did state that
it did not “want to open the door to argue because her Mama got a C in physical
education that [plaintiff] was physically uncoordinated.”** Similarly, in Wilson
v. Rogers, the Circuit Court for the City of Portsmouth granted the plaintiffs’
motion to quash a subpoena duces tecum for maternal academic records.3> It is
important to note, however, that these cases predate the above-cited Virginia
cases permitting discovery of nonparty academic records. Thus, in the past few
years, Virginia courts have authorized discovery of familial academic records,
particularly when the defense sufficiently demonstrates the relevancy and mate-
riality of the information through expert evidence.

C. JURISDICTIONS OUTSIDE VIRGINIA HAVE LIKEWISE CONCLUDED THAT
FAMILIAL ACADEMIC RECORDS ARE NOT PRIVILEGED AND ARE
DISCOVERABLE UPON A SHOWING THAT THE INFORMATION IS
RELEVANT AND MATERIAL

Courts allowing access to broader, family-based discovery of academic
records exist in jurisdictions beyond Virginia. The Supreme Court of Iowa, for
example, has held that state law does not create a privilege for academic infor-
mation.?® Iowa Code section 622.10(5) provides that

a practicing attorney, counselor, physician, surgeon, physician assis-
tant, advanced registered nurse practitioner, mental health profes-
sional, or the stenographer or confidential clerk of any such person
who obtains information by reason of one’s employment, or member
of the clergy, shall not be allowed, in giving testimony, to disclose any
confidential communication properly entrusted to the person in the
person’s professional capacity, and necessary and proper to enable the
person to discharge the functions of the person’s office according to
the usual course of practice or discipline.?”

32 Peebles v. Cuthrell, No. CL0499-00 (Cir. Ct. City of Portsmouth Feb. 28, 2005).
133 No. 730CL96000256 (Cir. Ct. City of Petersburg 1998).

34 1d

35 Wilson v. Rogers, No. 1.98-1676 (Cir. Ct. City of Portsmouth Aug. 30, 2000); see also Cooper, Mayo &
Warren v. Penn, No. L96-4595 (Cir. Ct. City of Norfolk 1999) (granting plaintiffs’ motion to quash subpoenas
duces tecum for maternal academic records).

36 Poole v. Hawkeye Area Cmty. Action Program, Inc., 666 N.W.2d 560, 564-65 (Towa 2003).
37 lowa Copk § 622.10(5) (2008).
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Iowa Code section 22.7, known as the state’s Freedom of Information Act, re-
quires that certain public records, including school records pertaining to current,
former or prospective students, shall be kept confidential “unless otherwise or-
dered by a court.”® In Poole, a lead exposure case, the Supreme Court of Iowa
held that neither Iowa Code section 22.7 nor section 622.10(5) rendered inad-
missible the school records of a plaintiff’s siblings.*® The court further observed
that a subpoena was a sufficient court order under section 22.7(1) “to allow a

party to obtain possession of records to allow a court an opportunity to assess -

their relevance and materiality.”® Ultimately, the court upheld the lower
court’s order admitting the siblings’ school records.*!

Many New York courts in lead exposure cases also have held that nonparty
academic records are not privileged and, upon a sufficient showing of relevancy,
are discoverable. For example, in Adams v. Rizzo, the Supreme Court of New
York, Onondage County, rejected the plaintiff’s argument that a mother’s edu-
cation records, including special education records, were privileged under fed-
eral and state law and therefore not discoverable.*> The court found that the
federal statute, FERPA, and the state statute, New York Education Law section
4005, expressly permit disclosure pursuant to a judicial order or lawfully issued
subpoena.** Relying on Andon v. 302-304 Mott Street Associates, which actually
reached a contrary conclusion, the Adams court explained that no blanket rule
could be applied to prohibit certain types of discovery in lead exposure litigation
and that discovery requests must be considered on a case-by-case basis “with
due regard for the strong public policy supporting open disclosure.”**

In another New York case, Whitehurst v. Gandy, the plaintiff alleged injuries
from lead poisoning, including neurological damage, diminished cognitive func-
tioning and intelligence, irreversible brain damage, neurobehavioral injuries, be-
havioral problems, developmental deficiencies, ADHD, learning disabilities,
memory deficits, speech and language delays, and cognitive disturbances.*> The
Supreme Court of New York, Oneida County, granted the defendants’ motion
for disclosure of parental educational, employment, and psychological records
based on an expert affidavit testifying to the relevancy and materiality of the
records to the plaintiff’s claimed disabilities and developmental impairments.*®

38 Id. § 22.7.

39 Poole, 666 N.W.2d at 564-65.

40 Id. at 565.

4l Id.

42 Adams v. Rizzo, 2006 N.Y. Misc. Lex1s 3280, at ***58 (N.Y. Sup. Ct. Nov. 13, 2006).
43 Id. at ***55-58.

44 Id. at ***8,

45 Whitehurst v. Gandy, 801 N.Y.S.2d 244, 244 (N.Y. Sup. Ct. 2004).

46 J4.; see also Caban v. 600 E. 21st St. Co., 200 FR.D. 176, 182-83 (E.D.N.Y. 2001) (ordering in camera
inspection of nonparty siblings’ academic records); Anderson v. Seigel, 680 N.Y.S.2d 587, 589 (N.Y. App. Div.
1998) (finding lower court erred in denying defendants’ request for maternal and sibling academic records and
ordering in camera disclosure of same).
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In the earlier case of Wepy v. Shen, the Supreme Court of New York, Appellate
Division, concluded that the defendant had adequately demonstrated the rele-
vancy of the plaintiff’s nonparty siblings’ academic records and thus ordered
production of the same.*” In ordering disclosure of the siblings’ academic
records, the court relied upon the affidavit of a medical expert opining that “a
possible connection existed between the -neurological problems of the plaintiff
and those of her siblings, which would support a defense that the injuries sus-
tained by the plaintiff have a genetic cause.”*8

New York courts addressing nonparty discovery issues in medical malpractice
litigation have reached the same conclusion. In Davis v. Elandem Realty Co.,
the Supreme Court of New York, Appellate Division, ruled that academic and
school records generally are not privileged “and may be discoverable upon a
demonstration that they are relevant and material to the action.”® The court
found that the defendants had made such a demonstration and thus ordered
disclosure of the infant plaintiff’s siblings’ academic records.®® In Salkey v.
Mott, the same court affirmed a lower court ruling compelling the plaintiff’s
mother to submit to IQ testing and to provide authorizations to enable the de-
fendants to obtain her academic records.”® Likewise, the Arizona Court of Ap-
peals allowed discovery of a nonparty sibling’s special education records in a
medical malpractice case.>?

A few New York cases have prohibited defendants from compelling a plain-
tiff’s family member to submit to intelligence testing or from obtaining discov-
ery of nonparty academic records, finding that the defense failed to demonstrate
a sufficient need for the information to overcome the privacy of the nonparties.
In Monica v. Milevoi, the Supreme Court of New York, Appellate Division
(First Department), prohibited IQ testing of nonparty siblings because the de-
fendants failed to produce an affidavit by an expert “to demonstrate that the
extent to which the adverse effects of lead exposure contributed to the mental
and physical condition of the infant plaintiffs cannot be ascertained by reference
to the objective clinical criteria and expert testimony.”>® In Andon v. 302-304
Mort Street Associates, the same court reversed the lower court’s ruling granting
the defendant’s motion to compel the plaintiff’s mother to submit to an IQ
test.>* Despite expert testimony that “information regarding maternal IQ is ex-
tremely relevant to the assessment of whether a child is performing according to
his or her potential,” the court held that the correlation between a mother’s 1Q

47 Wepy v. Shen, 571 N.Y.S.2d 817, 818 (N.Y. App. Div. 1991).

48 Id

49 Davis v. Elandem Realty Co., 641 N.Y.S.2d 72, 73 (N.Y. App. Div. 1996).
30 1d.

51 Salkey v. Mott, 656 N.Y.S.2d 886, 887 (N.Y. App. Div. 1997).

52 Catrone v. Miles, 160 P.3d 1204, 1216 (Ariz. Ct. App. 2007).

53 685 N.Y.S.2d 231, 234 (N.Y. App. Div. 1999).
34 Andon v. 302-304 Mott Street Assocs., 690 N.Y.S.2d 241, 245 (N.Y. App. Div. 1999).
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and a child’s intelligence was insufficient.’> The court reasoned that “[i]n our
view . . . since so many variables are involved, the test result will raise more
questions than it will answer and will hardly aid in the resolution of causality.”>®
In Nieves v. 1845 7th Avenue Realty Associates, the Supreme Court of New
York, New York County, denied discovery of siblings’ academic records because
“peither plaintiffs nor defendants [had] made a sufficient showing that the sib-
lings’ academic records [were] relevant or material to the question of whether
the infant plaintiff’s cognitive deficits and emotional behavior problems are
causally related to his ingestion of lead paint.”’ Finally, in Van Epps v. County
of Albany, the Supreme Court of New York, Albany County, held that the de-
fendants were not entitled to discovery of parental and sibling academic records
or information because they had failed to demonstrate a need for the disclosure
of the nonparty academic records sufficient to outweigh the need for protection
of the nonparties’ privacy.”®

In addition to finding that the defendants had failed to make a sufficient
showing of the relevancy of nonparty academic records, the courts in the forego-
ing cases expressed hesitancy to compel production of such information because
to do so would open the door to more questioning rather than narrow and focus
the scope of the litigation.®® These cases reflect concern that the expansion of
discovery beyond plaintiffs will «dramatically broaden the scope of litigation . . .
contrary to current trends in litigation, which aim to streamline and limit discov-
ery procedures.”®® Despite this concern, however, as the above discussion dem-
onstrates, more recent rulings by New York courts addressing the discoverability
of nonparty academic records have relied upon the Andon decision and ordered
disclosure of familial academic records upon a sufficient showing of need for the

information.

-

55 Id. at 243.
56 Id. at 244.
57 Nieves v. 1845 7th Ave. Realty Assocs., L.P., 710 N.Y.S.2d 782, 786 (N.Y. Sup. Ct. 2000).

58 Van Epps, 706 N.Y.S.2d at 862, 865.

59 See Andon, 690 N.Y.S.2d at 244 (“In our view, however, since so many variables are involved, the test
result will raise more questions than it will answer and hardly aid in the resolution of the question of causality.
Even if maternal IQ may be a factor in determining a child’s intelligence, extending the inquiry into this area
would dramatically broaden the scope of the litigation . . . turning the fact-finding process into a series of mini-
trials regarding, at a minimum, the factors contributing to the mother’s 1Q and, possibly, that of other family
members. There is no logical end to the litigation inquiry once individual boundaries are crossed.”) (citations
omitted). See also Milevoi, 685 N.Y.S.2d at 234 (“Defendants have not established that the line of inquiry they
seek to pursue will avail them of any useful information relevant to the cause of the infant plaintiffs’ impair-
ment.”); Van Epps, 706 N.Y.8.2d at 865 (“[I]f the requested disclosure is allowed, defendants will merely
embark on a highly intrusive and, yet, never-ending foray into the realm of speculation, that offers no hope of
achieving a resolution of any causality issue.”).

60 Wriggins, supra note 2, at 1060.
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II. Vircinia CourTs PERMIT Discovery oF NONPARTY MEepIcarL
RECoRrDS

In addition to requesting academic records, defendants in lead exposure cases
have requested familial medical records to discover information regarding ge-
netic factors as contributing and/or causal factors to a plaintiff’s alleged injuries.
Although medical records are privileged by statute in Virginia,* the existence of
the privilege does not end the inquiry. Pursuant to Virginia Code section 8.01-
399(B), when the physical or mental condition of the patient is at issue in a civil
action, the patient waives her physician-patient privilege.? While this language
leaves little doubt that an injured plaintiff’s medical records are not privileged,
controversy and confusion arise when a court is dealing with persons who are
not parties to the lawsuit. Arguably, a plaintiff suing as a mother or guardian of
an infant in a representative capacity does not place his or her own medical
condition in issue and, thus, does not waive the physician-patient privilege under
section 8.01-399(B). Nevertheless, courts typically permit discovery of maternal
prenatal and birth records relating to the infant plaintiff and frequently order
disclosure of other nonparty medical records for good cause.

A. PRENATAL AND BIRTH RECORDS ARE GENERALLY DISCOVERABLE

Courts in Virginia and other jurisdictions have consistently held that prenatal
and birth records are discoverable on the basis that an infant plaintiff’s prenatal
history cannot be severed from the mother’s medical history. As the Supreme
Court of New York, New York County, recently explained in NCP v. City of
New York after rejecting the plaintiff’s claim that prenatal records were pro-
tected from disclosure by the physician-patient privilege,

[wlhere a child’s medical condition is at issue, the courts have held
that a mother’s medical records pertaining to the period when the in-
fant was in utero are discoverable on the ground that there can be no
severance of the infant’s prenatal history from the mother’s medical
history for that period of time.5?

Such records are also discoverable in Virginia. In Mitchell, the Circuit Court for
the City of Richmond ordered production of all maternal medical records span-
ning two years before the infant plaintiffs’ births and continuing through the
mother’s entire hospitalization following the births.5* To address privacy con-
- cerns, the court ordered that the documents be produced under seal and deliv-
ered to the parties’ medical experts for review.®® Similarly, the Circuit Court for

61 Va. CobE AnN. § 8.01-399 (2008).

62 City of Portsmouth v. Cilumbrello, 129 S.E.2d 31, 34 (Va. 1963).

63 841 N.Y.S.2d 827, 827 (N.Y. Sup. Ct. 2007).

64 Mitchell v. Fowkes, Nos. LM-1184-3 and LM-2714-3 (Cir. Ct. City of Richmond Apr. 9, 2002).

65 Id.
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the City of Portsmouth ordered production of maternal prenatal, labor and de-
livery, and postpartum records in Wilson,® and in Jordan v. Tidewater Invest-
ment Properties, the Norfolk Circuit Court ordered production of maternal
prenatal and birth records.®’

B. OTHER NONPARTY MEDICAL RECORDS ARE DISCOVERABLE WHEN
NECESSARY TO THE ADMINISTRATION OF JUSTICE OR UPON A
SHOWING OF GOOD CAUSE

In accordance with Virginia Code section 8.01-399(B), Virginia courts in child
lead exposure cases have held that defendants can overcome the physician-pa-
tient privilege associated with other nonparty medical records by demonstrating
that the requested information is necessary to the administration of justice and
reasonably calculated to lead to the discovery of admissible evidence. Further,
Virginia Code section 32.1-127.1:1:03(D)(2) instructs that healthcare entities
may disclose patient records in compliance with a subpoena or pursuant to a
court order upon a showing of good cause.®® For example, in Mutz v. White-
head, the Circuit Court for the City of Lynchburg held that production of the
medical records of the plaintiff’s mother and nonparty sibling was reasonably
calculated to lead to the discovery of admissible evidence and necessary to the
administration of justice.®® The court addressed the plaintiff’s confidentiality
concerns by ordering the parties to submit a protective order to maintain the
confidentiality of the documents during the course of the litigation.”® Similarly,
in Long, the Fredericksburg Circuit Court permitted discovery of the medical
records of the infant plaintiffs’ parents, siblings and half-siblings.”?

Several other states have permitted discovery of nonparty medical records
upon a showing of relevancy and where sufficient measures are taken to protect
the rights of the nonparties. For example, Florida has allowed discovery of non-
party medical records where measures such as redaction of nonparty identifying
information are undertaken to protect the privacy interests of the nonparties.”
In Whitehurst, the New York court ordered in camera disclosure in a lead expo-
sure case of parental psychological records.” And, in Palmer v. Asarco, Inc.,
the United States District Court for the Northern District of Oklahoma ordered
production of the medical records of siblings dismissed from a lead dust inhala-
tion class action suit on the grounds that “medical information concerning non-

66 Wilson v. Rogers, No. 1L98-1676 (Cir. Ct. City of Portsmouth 2000).

67 Jordan v. Tidewater Inv. Props., No. L98-2660 (Cir. Ct. City of Norfolk Jan. 11, 2000).
68 Va. Cope ANN. § 32.1-127.1:1:03(D)(2) (2008).

69 Mutz v. Whitehead, No. CL04024842-00 (Cir. Ct. City of Lynchburg June 15, 2005).
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party siblings is relevant or may lead to admissible evidence regarding the cause
of the cognitive disabilities alleged herein.””*

Other states, however, have rejected this approach, finding that the physician-
patient privilege enjoyed by nonparties outweighs a defendant’s need to obtain
the requested medical information. In Dierickx v. Cottage Hospital Corp., a
medical malpractice case, the Court of Appeals of Michigan considered whether
to compel production of the medical records of plaintiff’s nonparty siblings so
that the defendants could explore whether the infant plaintiff’s condition had a
genetic cause.”” The court concluded that the records were privileged, that the
privilege had not been waived by the nonparty siblings, and that “the force of
the statutory privilege outweigh[ed] defendants’ concern over plaintiffs’ use of it
to gain a strategic advantage.”’® In John Pierce, PPA v. Whitney Street Associ-
ates, the Superior Court of Connecticut (Fairfield) held that the “bare assertion”
that defendants were entitled to the mother’s medical history as part of an ex-
ploration of all possible biological, psychological and environmental factors con-
tributing to the plaintiffs’ injuries allegedly caused by lead-based paint exposure
was insufficient to overcome the statutory privilege.”” The court emphasized the
defendants’ failure to cite any case-specific facts or provide an expert opinion
that would demonstrate the relevancy and necessity of the information.”® Simi-
larly, in Muniz v. Preferred Associates, the Supreme Court of New York (First
Department) held that the medical records of the plaintiff’s half-sibling were
privileged, and the privilege was not waived and “could not be waived by any
party to [the] action on his behalf.””® In Van Epps, the Supreme Court of New
York, Albany County, concluded that the nonparty parents and siblings had not
waived their privilege, either implicitly or explicitly and, therefore, information
regarding their medical histories was not discoverable.®® In reaching its deci-
sion, the court explained that “[e]stablishing relevance involves a balancing of
interests of the parties and public policy. Discovery requests that tend to
broaden the scope of litigation and intrude upon rights to privacy should not be
permitted uniess there is a showing that the need for disclosure outweighs the
importance of protecting nonparties’ privacy.”®!
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8L Id. at 860.




SCOPE OF DISCOVERY IN LEAD EXPOSURE LITIGATION 37

III. ReEcCoOrDS PERTAINING TO ENVIRONMENTAL CAUSATION FACTORS ARE
DiscoverABLE IN LEAD ExPosURE CASES

Defendants in lead exposure cases also frequently seek documents and infor-
mation pertaining to the plaintiff’s living environment, such as social services
records, housing records, parental employment records, parental criminal
records, and child protective services records. Defendants use such information
to identify possible environmental or socioeconomic factors that may have
caused or contributed to the infant plaintiff’s alleged cognitive and behavioral
deficits. Scientists have discovered that socioeconomic status impacts intelli-
gence through factors such as parental stimulation, nutrition, and resources
available in the home.®? Moreover, with respect to parental employment
records, research shows that a mother’s employment status can affect the behav-
ioral and cognitive development of her children.®® Department of Social Ser-
vices (“DSS”) and Child Protective Services (“CPS”) records are also
important, as research has shown “the essential importance of specifically con-
sidering the caretaking environment when evaluating the effects of low-level
lead exposure on cognitive development.”® Furthermore, whether a child
plaintiff has been abused clearly is relevant to issues of causation and damages
in child lead exposure cases.

Although plaintiffs often argue that the above information is confidential,
many courts have held that such information is discoverable. In Long, for ex-
ample, the Circuit Court for the City of Fredericksburg ordered disclosure of
parental employment and criminal records and DSS and CPS records.®* Like-
wise, in Archie v. Smith, the court ordered disclosure of the infant plaintiff’s and
plaintiff’s mother’s social services records that were relevant to the issues of
contributory negligence or proximate cause, as determined by counsel for plain-
tiff and the court.® In addition, the Circuit Court for the City of Norfolk per-
mitted in camera inspection of DSS records in Jordan.®

Outside Virginia, the Maryland Court of Appeals in Baltimore City Depart-
ment of Social Services v. Stein, a case of first impression, considered “whether
... a state’s interest in the confidentiality of its social services record must yield
to the civil defendant’s right to discover favorable evidence bearing on his
threatened loss of property” in a child lead exposure case.®® The defendant ar-
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gued that the DSS records at issue could reveal information such as child abuse
or neglect or other psychological or psychiatric problems that would be directly
relevant to the case.®® The court, finding that the defendant had demonstrated a
plausible link between the records sought and the plaintiff’s action, affirmed the
lower court’s ruling compelling disclosure of DSS records, while protecting the
plaintiff’s confidentiality concerns by instructing that “there should be no
greater disclosure allowed than is necessary.”*°

New York courts also have permitted similar discovery, noting the strong pol-
icy favoring open disclosure. In Adams v. Rizzo, the court granted the defend-
ants’ motion to compel the plaintiff’s nonparty mother to respond to deposition
questions regarding participation in any social services and rental assistance pro-
grams.” The court also noted that deposition questions regarding parental em-
ployment histories were relevant to determining whether others, such as child
care providers, might have witnessed the condition of the property.®?> With re-
spect to questions regarding prior residences, the court concluded that no privi-
lege prevented disclosure of such information, and that the questions were
aimed at identifying all school districts in which the plaintiff resided.”® In An-
derson, the court reversed a lower court decision denying production of employ-
ment records, holding that the mother’s employment records were likely to lead
to the discovery of admissible or relevant evidence.** Likewise, in Salkey, the
court held that the mother’s employment records were not privileged and or-
dered their production.®s

IV. Concrusion

In child lead exposure cases, courts in Virginia and elsewhere have permitted
discovery relating to nonparty family members of the minor plaintiff. A grow-
ing number of courts now recognize that familial information is relevant and
necessary to a defendant’s mitigation and alternative causation defenses, for
without such information, defendants cannot explore the existence and influ-
ence of scientifically recognized alternative genetic, medical, and/or environ-
mental causes to a plaintiff’s alleged injuries. Courts are most likely to
authorize discovery pertaining to third-party family members when a defendant
has proffered expert evidence specifically demonstrating the relevancy of the
familial information to the causation issues in the case.

Accordingly, defense attorneys in child lead exposure cases—and indeed, in
any type of case involving claims of similar cognitive and behavioral-type defi-
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cits—should issue discovery requests and subpoenas to obtain familial academic,
medical, employment, criminal, and social services history information and doc-
uments to identify and explore whether the infant plaintiff’s alleged injuries
were caused by genetic and/or environmental factors rather than lead exposure
as claimed. Defense attorneys also should ask deposition questions on these
subjects. In conducting such discovery, defense attorneys should be prepared to
rebut a plaintiff’s “fishing expedition” argument with persuasive case law and
expert evidence reinforced by sound scientific/medical literature demonstrating
the information’s relevancy. Without access to familial educational, medical,
and social information, defendants in lead exposure cases are severely handi-
capped in their abilities to rebut and defend against the plaintiffs’ causation the-
ories and claimed damages. Thus, the defense bar must continue to arm courts
with the information necessary to justify the emerging trend toward broader,
family-based discovery in child lead exposure cases.




