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The Honorable Rebecca M. Blank
Acting Secretary of Commerce
Attn: Import Administration
APO/Dockets Unit, Room 1870
U.S. Department of Commerce
14th Street and Constitution Ave., NW
Washington, D.C. 20230 Otlictoii?’e

- Intl ITale Connijsrj

Mr. James R. Holbein
Secretary
U.S. International Trade Commission
500EStreet, S.W., Room 112
Washington, D.C. 20436

Re: Petition for the Imposition of Antidumping and
Countervailing Duties: Crystalline Silicon Photovoltaic
Cells, Whether or Not Assembled into Modules, from the
People’s Renublic of China

Dear Madame Acting Secretary and Secretary Holbein:

We file the enclosed petitions on behalf of SolarWorld Industries
America, Inc. (“Petitioner”), pursuant to Sections 701 and 731 of the
Tariff Act of 1930 with respect to unfairly traded imports of crystalline
silicon photovoltaic cells, whether or not assembled into modules, from
the People’s Republic of China.
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We request that certain information contained in the text and
exhibits of this petition be protected as business proprietary information
pursuant to 19 C.F.R. § 201.6(b) and 19 C.F.R. § 351.304(a)(l)(i)
(2011): The release of the information for which we seek proprietary
treatment would cause substantial harm to the competitive position of
Petitioner and its information sources, and would. impair the ability of the
Department of Commerce and the International Trade Commission to
obtain the information necessary to perform their statutory functions.

Specifically, Petitioner requests business proprietary treatment
for the information enclosed in square brackets (“[]“) on the pages and in
the exhibits indicateil as follows:

(1) Production data, costs ofproduction, consumption rates,
trade secrets, and information regarding domestic producers’
proprietary manufacturing processes, including the types of raw
materials used and their quantities (19 C.F.R. § 351.1 05(e)(2) (2011):
contained in Volume I: Table of Contents, pages 3, 5, 6, 27, 32, 34, 35,
36, 37, 38, 51, 52, Exhibits I-3W)-(G), 1-9; Volume II: pages 20-21, 24-
26; 29-30, and Exhibits 11-1, 11-19, 11-20, 11-21. Petitioner requests
proprietary treatment of this data because it is proprietary business
information, the disclosure_of which would cause substantial harm to the
competitive interests of Petitiàner.

(2) Data on the terms of individual sales or offers for sale,
including sales dates, sales prices, merchandise characteristics,
destinations, payment terms, and other sale-related business secrets (19
C.F.R. § 35l.105(c)(4) —(5) (2011)), contained in Volume I: pages 6,
29, 31, 32, 35, 38, 51, Exhibit 1-8; Volume H: Table of Contents, pages
4-5, 9-13, 16, 31, and Exhibits 11-2, 11-3, 11-6, 11-13, 11-20, 11-28. This
request also covers the same data used in the calculations of the ex
factory export prices, ex-factory normal values, and dumping margins.
Petitioner requests proprietary treatment for this data because it would
disclose the identity of the sources of information to persons
knowledgeable in the industry producing the subject merchandise.
Disclosure of the identity of these sources would compromise their
ability to obtain such information in the future and subject them to
commercial retaliation. As a result, disclosure of the information would
cause substantial harm to the competitive interests of Petitioner and to its
sources.

(3) The identities of Petitioner c customers, including the
identities of customers from whom Petitioner lost sales or revenues
because ofunfair import competition, and information tending to ident)5’
those customers or their locations (19 C.F.R. § 351.105(c)(6) (2011)),

13363508.1
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contained in Volume I: Exhibit 1-8. Petitioner requests proprietary
treatment for this data because it is proprietary business information, the
disclosure of which would cause substantial harm to Petitioner. In
certain -cases, we bracketed publicly available information because this
information would tend to reveal customer identities, the disclosure of
which could subject them to commercial retaliation.

(4) Names of individuals or organizations that provided
price, cost, and other production, freight, sales or market information,
information which would tend to identfy those individuals or
organizations, and other information that would cause harm to the
providers’ and/or submitter’s competitive position (19 C.F.R. §
351.105(c)(9) (2011)), contained in Volume I: pages 5, 6, 30, 31, 32, 35,
Exhibit List, Exhibits I-3(B)-(G); Volume II: pages 3, 9-12, 29-30, 34,
Exhibits 11-1, 11-2, 11-6, 11-13, 11-19; Volume III: pages 36-37, Exhibits
111-50-51, 111-53-62; and Volume IV: pages 7, 8, Exhibit List, and
Exhibit IV- 15. Petitioner requests proprietary treatment for this data
because its disclosure would cause harm to the sources’ ability to
perform their jobs, would compromise their ability to obtain such
information in the future, and would subject them to commercial
retaliation. In addition, disclosure of the sources of sales data would
tend to disclose customer identities. Therefore, this information is
proprietary business information, the disclosure of which would cause
substantial harm to Petitioner.

(5) The position of a domestic producer or workers regarding a
petition (19 C.F.R. § 35l.l05(cXlO)(2011)), contained in Volume I
pages 5-6, and Exhibits I-3(B)-(G). Petitioner requests proprietary
treatment of this date because it is proprietary business information, the
disclosure of which would cause harm to the Petitioner and the parties
submitting the information.

(6) Any other specific business information the release of which
to the public would cause substantial harm to the competitive position of
the submitter (19 C.F.R. § 351.105(c)(l1) (2011)), contained in Volume
I: pages 2, 16, 44, Exhibit 1-24; Volume II: pages 12,34, Exhibits 11-4, II-
21, 11-22, 11-24; Volume III: pages 36-37, 43-44, Exhibits 111-50-51, III-
53-62, and 111-75; and Volume IV: Exhibit IV-14. This data includes
information obtained from proprietary subscription sources, as well as
other data the public disclosure which would harm the commercial
position of the submitters and would interfere with the Department of
Commerce’s and the International Trade Commission’s ability to obtain
similar information in future investigations.

13363508.1
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Pursuant to 19 C.F.R. § 351.304(c)(1) (2011), we have ranged
sufficient numerical data in the public version of the petition to provide a
reasonable understanding of the contents of that information. W& have
ranged data regarding prices. However, we have not ranged data
regarding costs or adjustments; this data is not susceptible -to ranging
because- the disclosure even of ranged data would reveal or permit the
discovery of confidential information and would therefore cause harm to
Petitioner. Where a number is too small to permit effective ranging, we
have so indicated by the use of asterisks.

If you have any questions regarding these matters, please do not
hesitate to contact the undersigned.

Respectfully submitted,

Timothy C. Brightbill, Esq.
Adam H. Gordon, Esq.
Robert E. DeFrancesco, Esq.

WILEY REIN LLP
1776 K Street, N.W.

- Washington, D.C. 20006
(202) 719-7000

Counsel to SolarWorid Industries
America Inc.

13363508.1



ATTORNEY CERTIFICATION

Ciystalline Silicon Photovoltaic Cells, Whether or Not Assembled inta Modules,
from the People’s Republic of China

mv. Nos.

________________________

(Preliminary)

In accordance with section 207.3(a) of the Commission’s rules (19 C.KR. § 207.3(a)), I,
Timody C. Brightbill of Wiley Rein LLP, counsel to SolarWorld Industries America, Inc.,
certify that under penalty of perjury under the laws of the United States of America and pursuant
to theCommission’s regulations:

(1) I have read the foregoing submission in the above referenced case; and

(2) to the best of my knowledge and belief, the information contained therein is accurate

and complete; and

(3) in accordance with section 201.6(b)(3)(iii) of the Commission’s rules (19 C.F.R. §

201 .6Q,)(3)(iii), that information substantially identical to that for which we request

confidential treatment is not available to the general public and the public disclosure

of such information would cause substantial harm to the persons, finns, and other

entities from which the information was obtained.

Timothy C. Brightbill

Sworn and subscribed to before me
this October 19, 2011.

&trb1ic
Larry E. Jefferson
Notary Public, District of Columbia
My Commission Expires 1/14/2012

My commission expires:

13362346.!



REPRESENTATIVE CERTIFICATION

I, Timothy C. Brightbill, with Wiley Rein LLP. counsel or representative to

SolarWorid Industries America. Inc, certify that I have read the attached submission of a

petition for the imposition of antidumping and countervailing duties regarding crystalline

silicon photovoltaic cells, whether or not assembled into modules, from the People’s

Republic of China, AD/CVD Case Numbers A-570-979 and C-570-5-80. In my capacity

as ah adviser, counsel, preparer or reviewer of this submission, I certify that the

information contained in this submission is accurate and complete to the best of my

knowledge. I am aware that U.S. law (including, butnot limited to, 18 U.S.C. § 1001),

imposes criminal sanctions on individuals who knowingly and willfully make material

false statements to the U.S. Government. In addition, I am aware that, even if this

submission may be withdrawn from the record of the AD/CVD proceeding, the

Department may preserve this submission, including a business proprietary submission,

for purposes of determining the accuracy of this certification. I certify that I am filing a

copy of this signed certification with this submission to the U.S. Department of

Commerce and that I will retain the original for a five-year period commencing with the

filing of this document. The original will be available for inspection by U.S. Department

of Commerce officials.

Timothy C. Brightbill

Date: October 19, 2011

13362347.1
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COMPANY CERTIFICATION

I, Gordon Brinser,Pxesident of SolarWorid Industries America, Inc., certify that:

(1) I have reviewed the attached submission and (2) the information contained in this

submission is, to the best of my knowledge and belief, complete and accurate.

Dated: I 2 a

_______________

Gordon Brinser

i3362348.1
10/18/11



COMPANY CERTIFICATION

I, Gordon Brinser, President of SolarWorid Industries America, Inc., certify that I
prepared or otherwise-supervised the preparation of the attached submission of a petition
for the imposition of antidumping and countervailing duties on crystalline silicon
photovoltaiccells, whether or not assembled into modules, from the People’s Republic of
China, AD/CVD Case Numbers A-570-579 and C-570-580. I certify that the information
cornained in this submission is accurate and complete to the best of my knowledge. I am
aware that the information contained in this submission may be subject to verification or
cdrroboration (as appropriate) by the U.S. Department of Commerce. I am also aware that
U.S. law (including, but not limited to, 18 U.S.C. § 1001) imposes criminal sanctions on
individuals who knowingly and willfully make material false statements to the U.S.
Government. In addition, I am aware that, even if this submission may be withdrawn
from the record of the AD/CVD proceeding, the Department may preserve this
submission, including a business proprietary submission, for purposes of determining the
accuracy of this certification. I certify that I am filing a copy of this signed certification
with this submission to the U.S. Department of Commerce and that I will retain the
original for a five-year period commencing with the filing of this document. The original
will be available for inspection by U.S. Department of Commerce officials.

Gordon Brinser

Date: /9 ac44-v 1-&i/
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PUBLIC VERSION

BEFORE THE
INTERNATIONAL TRADE ADMINISTRATION

UNITED STATES DEPARTMENT OF COMMERCE
AND THE

UNITED STATES INTERNATIONAL TRADE COMMISSION

CRYSTALLINE SILICON PHOTOVOLTAIC CELLS, WHETHER OR
NOT ASSEMBLED INTO MODULES, FROM THE PEOPLE’S

REPUBLIC OF CHINA

PETITION FOR THE IMPOSITION
OF ANTIDUMPING AND-COUNTERVAILING DUTIES PURSUANT TO
SECTIONS 701 AND 731 OF THE TARIFF ACT OF 1930, AS A1’EE?TDED

VOLUME I

COMMON ISSUES AND INTURY

Timothy C. Brightbill, Esq,
Adam H. Gordon, Esq.
Robert E. DeFrancescso, Esq.
WILEY REIN LLP
1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7000
Counsel to Solar World Industries
America Inc.
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BEFORE THE
UNITED STATES DEPARTMENT OF COMMERCE

AN]) THE
UMTED STATES INTERNATIONAL TRADE COMMISSION

WASHINGTON, D.C.

PETITION FOR THE IMPOSITION
OF ANTIDUMP1NG AN]) COUNTERVAILING DUTIES AGAINST

CRYSTALL1NE SILICON PHOTOVOLTAIC CELLS FROM
THE PEOPLE’S REPUBLIC OF CHINA

These Petitions are presented on behalf of SolarWorid Industries America Inc.

(“SolarWorld” or “Petitioner”) and are supported by the Coalition for American Solar

Manufacturing.’ Petitioner alleges that crystalline silicon photovoltaic cells (hereinafter “CSPV

cells”) imported from the People’s Republic of China,2 whether individually or partially or fully

assembled into modules or panels,3 are being or are likely to be sold at less than normal value

within the meaning of section 731 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1673

(hereinafter “the Act” or “the Tariff Act”). Petitioner further alleges that Chinese producers and

exporters of CSPV cells and modules imported into the United States have benefited from

subsidies that are countervailable within the meaning of section 701 of the Act, as amended, 19

U.S.C. § 1671. Finally, Petitioner alleges that these unfairly traded imports are a cause of

material injury to the United States domestic industry producing CSPV cells and modules and

threaten to cause further material injury if remedial action is not taken. These Petitions contain

The Coalition for American Solar Manufacturing consists of the following companies: SolarWorld,Con1p.s-, Noa.t (cafca.t., A’6M..t float.
See Exhibit J.3(B-G) / I
2 U.s. producers of thin-film products, such as Solyndra, are not part of the domestic CSPV industry on
whose behalf these Petitions are being filed.

The terms “module” and “panel” are used interchangeably herein. For purposes of this Petition, both terms
refer to multiple CSPV cells strung together.

Business Propriety Inforniajon Deleted
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PUBLIC VERSION

information reasonably available to Petitioner in support of -these allegations and are fil,ed in

conformity with 19 C.F.R. § 351.202 asd 19 C.F.R. §-207.11.

As described in detail below, from 2008 through 2011, the Chinese CSPV industry has

made a deliberate and concerted effort to push large and growing volumes of subject imports into

the U.S. market using dumped and subsidized pricing, causing material injury to the domestic

industr’:

• “Suntech, to build market share, is selling solar panels on the American. market
for less than the cost of the materials, assembly and shipping.”4 - Shi Zhengron,
chief executive and founder of Suntech Power Holdings, a Chinese manufacturer
of CSPV cells and panels that is now the world’s largest producer.

• “The Chinese strategy is very clear. They are engaging in predatory financing and
they’re trying to drive everybody else out of the market. When you’ve got free
money you can out-dump everybody below cost. . . . If something isn’t done, no
one will be making solar PV in the US.”5 - Bryan Ashley, chief marketing officer
for Suniva Inc., a large U.S. manufacturer of CSPV cells and panels.

• “When it comes to ... solar panels, the differential in labor costs is relatively
small, but if we don’t get busy — if {China} continue{s} to give free land,
subsidies and rig their currency — we’re going to lose all production of solar
panels in this country, the prediction is, within five years.”6— Rep. Sander Levin

• Senate Finance trade subcommittee Chairman Ron Wyden recently went so far as
to urge the U.S. Government to take “aggressive action” to counter China’s unfair
trade practices, including self-initiating a trade remedy case against Chinese
subject imports.7

Keith Bradsher, China Racing Ahead of U.S. in the Drive to Go Solar, The N.Y. Times, Aug. 25, 2009,
inc’uded at Exhibit 1-24. This article sparked a firestorm of press articles in which Dr. Shi claimed that he had
misunderstood the newspaper’s question, despite having been asked about the issue twice in the original interview.
See Keith Bradsher, Chinese Solar Firm Revises Price Remark, The N.Y. Times, Aug. 27, 2009, included at Exhibit
1-24.

Stephen Lacey, How China Dominates Solar Power: Huge Loans from the Chinese Development Bank are
Helping Chinese Solar Companies Push American Solar Firms Out of the Market, The Guardian, Sept. 12, 2011,
included at Exhibit 1-24.
6

1’ inchided at Exhibit 1-24.

Id.

2
USifless Prope
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PUBLIC VERSION

Fueled by billions of dollars of government subsidies, -Chinese capacity grew

exponentially over the period (defined herein as 2008 — June 2011). Almost all of Chinese

CSPV production was exported, with Chinese producers and exporters increasingly targeting the

U.S. market during the period. Imports of CSPV -cells and modules8 rose by more than 350

percent’ from 2008 to 2010, and accelerated to more than 44A million units in the first eight

monthd 2011, a 157 percent increase from full year 2010. In fact, nearly as many CSPV cells

and modules were imported in July 2011 as in jj of 20l0. Subject imports, which were pushed

into the market through unfair pricing, far outpaced the growth in U.S. demand in the latter

portion of the period. Chinese producers and exporters used dumped prices to force volume into

the U.S. market and gain market share. As a result, Chinese prices caused market prices to

collapse. At a time when it should have been benefitting from healthy demand, the domestic

industry’0 suffered from significant and growing operating losses. Due-to the collapse in pricing

caused by subject imports, several producers have declared bankruptcy and/or shut down U.S.

operations, and more than 1,600 workers have been laid off. There is no doubt that Chinese

subject imports caused and are causing material injury to the domestic industry.

Domestic producers and workers also are threatened with additional material injury if the

unfair pricing practices of Chinese imports are not restrained by antidumping and countervailing

duty orders. With U.S. prices and profitability plummeting, several U.S. producers have aiready

Subject imports include both imports of cells (HTSUS 8541.40.6030) and cells assembled into modules or
panels (1{SUS 8541.40.6020). These are the primary HTSUS subheadings covering CSPV cells, modules, and
panels. While subject modules or panels may be imported under HTSUS subheadings 8501.61.00.00 and
8507.20.80, the vast majority of subject imports over the period entered under 1-ITSUS subheadings 8541.40.6020
and 8541.40.6030. Accordingly, references to import volumes throughout this Petition include combined data from
these two HTSUS subheadings.

See Exhibit 1-6.
tO At. r

its LIie t nabve
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PUBLIC VERSION

shuttered U.S. facilities, and with prospects for a “double-dip” global recession mountin, the

domestic industry is extremely vulnerable to further material injury. In the absence of relief, the

future of the domestic CSPV industry will be in peril. Chinese producers have enormous and

growing CSPV capacity1 are exportroriented, and have demonstrated that they can and will

rapidlyship huge volumes of dumped and subsidized product into the U.S. market, irrespective

of act4al demand. Indeed, the sheer size of China’s substantial capacity compels Chinese

producers and exporters to export virtually all of their production at dumped and subsidized

prices. With demand in China’s alternative export markets stagnating, Chinese producers and

exporters are poised to continue to increase shipments of dumped and subsidized product to the

United States. Given the growing vulnerability of the U.S. industry, any hope of recovery will

be dashed if AD and CVD orders are not imposed.

Separate volumes regarding the allegations of dumping by Chinese producers and

exporters, countervailable subsidies provided to Chinese producers and exporters, and critical

circumstances are being filed simultaneously at both the U.S. Department of Commerce (the

“Department”) and the U.S. International Trade Commission (thç “Commission” or the “TIC”).

Petitioner requests that antidumping and countervailing duties be imposed to offset the dumping

and subsidy margins detailed in the specific antidumping and countervailing duty volumes.

I. COMMON ISSUES

This section contains information required in antidumping, counten’ailing duty, and

critical circumstances petitions by 19 C.F.R. § 351.202(b)(l)-(9) and 19 C.F.R. § 207.11.

A. The Name and Address of the Petitioner (19 C.F.R. § 351.202(b)(1))

Petitioner is a company that produces the domestic like product in the United States.

Accordingly, Petitioner is a domestic interested party within the meaning of 19 U.S.C. § 1677(9)

4
25323.12



PUBLIC VERSION

and 19 C.F.R. § 351.102(b). Petitioner’s address and telephone number are provided in E*ibit

I-i.

B. Identity of the Industry on Whose Behalf the Petition Is Filed (19 C.F.R.
§ 297.11(b)(2)(ii); 19 C.F.R. § 351.202(b)(2))

These Petitions are filed on behalf of the United States industry that produces certain

CSPV cells, whether ornot fully or partially assembled into modules or panels. In addition to

information relating to the Petitioner, the names, addresses, and telephone numbers of all other

domestic producers in the United States are provided in Exhibit I-2A. According to the best

information available to Petitioner, Exhibits I-i and I-2A identify all known producers of the

subject merchandise in the United States.”

C. Information Relathig to the Degree of Industry Support for the Petitions (19
C.FR. § 351.202(b)(3))

According to 19 U.S.C. §fl671a(c)(4)(A) and 1673a(c)4)(A), a petition is filed by or on

behalf of the domestic industry if: (1) petitioning domestic producers account for at least 25

percent of the total production of the domestic like product, and (2) domestic producers who

support the petition account for more than 50 percent of the production of the domestic like

product produced by that portion of the industry expressing support for or opposition to the

petition.

As shown in Exhibit 1-3, the Petitions meet both of these requirements. Based on

production data published by Photon International, a leading source for the solar PV industry,

affidavits of support provided by domestic producers, and Petitioner’s detailed knowledge of

U.S. CSPV cell capacity and production, SolarWorld alone represents approximately [

percent of 2010 U.S. production. [ A4,,e bye

See Exhibit J-3A. For purposes of the Commission’s injury analysis, Exhibit I-2B provides a list of U.S.
CSPV module and panel producers.

2532312
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PUBLIC VERSION

Co 7 Th total, domestic producers who

support the Petitions account for [70 1 percent of 2010 CSPV cell production.13

Therefore, domestic producers who support the Petitions account for at least 25 percent

of the total production of the domestic like product and more than 50 percent of the production

of the domestic like product produced by that portion of the industry expressing support for or

opposition to the Petitions.

P. Previous Requests for Import Relief for the Merchandise (19 C.F.R.
§ 35t202(b)(4))

Petitioner has not previously filed for relief from imports of the subject merchandise

under Section 337 of the Act, Section 701 of the Act, or Section 731 of the Act. Nor has

Petitioner sought relief from imports under either Section 201 or Secticm 301 of the Trade Act of

1974, or under Section 232 of the Trade Expansion Act of 1962.

E. Scope of the Investigation and a Detailed Description of the Subject
Merchandise (19 C.F.R. § 351.202(b)(5))

1. Scope of Investigation

The scope of this proceeding is defined as follows:

The merchandise subject to these proceedings consists of
crystalline silicon photovoltaic (“PV”) cells, whether or not

12 See Exhibit 1-3.

13 These calculations do not include Evergreen Solar Inc.’s production, because Evergreen should be excluded
from the industry support analysis. In 2010, Evergreen entered into a joint venture in China to produce CSPV cells
and began shifting its U.S. production to its Chinese affiliate, and therefore its position must be disregarded as a
producer related to a foreign producer. In addition to its relationship to a Chinese producer, Evergreen shut down all
of its U.S. operations in March of this year. As a result, because Evergreen no longer produces in the United States,
now produces in China, and would be shipping subject merchandise from China to the United States, Evergreen’s
2010 reported production of 157 MW should not be included in the standing and support calculation. 19 U.S.C.
§ 1671a(c)(4)EB); Greg Turner and Jerry Kronenberg, Evergreen Solar Files for Bankruptcy, Plans Asset Sale, The
Boston Herald, Aug. 15, 2011, included at Exhibit 1-24; Keith Bradsher, Solar Panel Maker Moves Work to China,
The N.Y. tunes, Jan. 14,2011, included at Exhibit 1-24; Photon International Survey, Year of the Tiger, Science &
Technology at 194 (Mar. 2011) (“March 2011 Photon Int’l Survey”), included at Exhibit 1-10.

6 Business Proprietary Information Deleted
25323. 12



PUBLIC VERSION

individually or partially or fully assembled into other products,
including, but not limited to, modules, laminates, panels and
building integrated materials.

These proceedings cover crystalline silicon PV cells of thickness
equal to or greater than. 20 micrometers, having a heterogeneous,
homogeneous or patterned pin junction, heterojunction, metal-
insulator-semiconductor junction or charge-induced junction. The
junction may be formed by any means, including but not limited to
dopant diffusion, ion implantation, epitaxial growth, any other
deposition or growth of semiconductors, insu]ators or metals, or
bonding of dissimilar materials. The merchandise subject to these
petitions may be either partially or fully processed.

Subject merchandise may be described at the -time of importation
as parts for final finished products that are assembled after
importation, including, but not limited to, modules, laminates,
panels, building-integrated modules, building-integrated panels, or
other finished goods kits. Such parts that otherwise meet the
definition of subject merchandise are included in the scope of this
proceeding.

Excluded from the scope of these proceedings are thin film PV
products produced from amorphous silicon (a-Si), cadmium
telluride (CdTe), or copper indium gallium selenide (CIGS).

Unless explicitly excluded from the scope of these proceedings,
crystalline silicon PV cells posses-sing the physical characteristics
of subject merchandise are covered by these proceedings.

Merchandise covered by these proceedings is currently classified
in the Harmonized Tariff System of the United States (“HISUS”)
under subheadings 8501.61.00.00, 8507.20.80, 8541.40.60.20 and
8451.40.60.30. These HTSUS subheadings are provided for
convenience and customs purposes; the written description of the
scope of these proceedings is dispositive.

2. Technical Characteristics and Uses

CSPV cells, which are made from crystalline silicon, are the building blocks of solar

photovoltaic power-generation systems. CSPV cells are produced from ultra-refined polysilicon.

CSPV cells convert the energy of sunlight directly into electricity, by the photovoltaic effect.

Specifically, CSPV cells have a positive-negative junction (“pin junction”), which is an interface

7
25323.12



PUBLIC VERSION

of a p-type semiconductor and an n-type semiconductor that is usually formed by d9pant

additions to create an intrinsic or extrinsic charge state.’4 The p/n junction can be heterogeneous

(i.e., non-uniform dopant distribution, resulting in sections of the substrates responding

differently to sunlight); homogeneous (i.e., uniform dopant species or concentrations, resulting in

a unifoi-m response to sunlight); or patterned (i.e., alternative dopant species or concentrations to

purposfully create either a different response to sunlight or improve the ability to extract current

from the cell). Positive and negative charge carriers are released in the cells through light

radiation, causing electrical current (direct current) to flow.

Depending on the characteristics of the-crystal growth process, CSPV cells can be mono-

crystalline (also referred to as cSi), having a single crystal lattice, or multi-crystalline (also

referred to as polycrystalline or mc-Si), having variable crystal lattice patterns. In general,

CSPV cells may vary with respect to efficiency, wattage output, length and width, the types of

dopants employed (e.g., n-type and p-type dopants), surface diffusion, surface texture, the types

of conductive metallic pastes or inks applied to either side of the cell surface to produce

conductive fingers, grid lines, and bus bars, and surface coating.

CSPV cells typically form the basic element of solar panels or modules but can be

utilized in other products as well, including building integrated photovoltaic (“IBIPV”)

materials)5 CSPV cells used in solar panels or modules are conducth’ely connected to one

The p/n junction can be formed by several meais, including, but not limited to, dopant diffusion (i.e., the
process of using a concentration gradient of one species along with temperature and/or energy to insert those species
into another); ion implantation (i.e., the proces-s of using a potential field to accelerate charged species, colliding
those species with another to insert at a prescribed depth proportional to the applied potential field); epitaxial growth
(i.e., the process of using a gas or liquid that contains a concentration of species to grow atop a layer of another); or
bonding of dissimilar materials (i.e., the process of combining two materials that have differing species
concentrations).

BIPV products are PV products that replace traditional building materials and can be used in several
applications, including windows, paint, roofing tiles, facades, and siding. These products are relatively new market
entrants and do not comprise a significant portion of the CSPV market.

8
25323.12



PUBLIC VERSION

another, laminated -to strengthen and weather-proof the cells, and can be mounted into frQmes,

depending on the final -application. The resulting system of solar panels or modules are often

installed on or above the roofs of residential and non-residential buildings, as free field

installations, or as stand-alone units. If required to produce an alternating current, they can be

connec±ed to an i-nverter, which converts the direct current generated by the CSPV cells to

alternakng current that can be fed into the utility grid or directly into the residential or non

residential structure. The inverter can be integrated into the module itself, individually attached

to the module, or several modules could be grouped into one larger inverter.

3. Production Methodology

The manufacturing process for CSPV cells includes up to five phases: (1) crystallization;

(2) wafer production; (3) cell conversion; (4) module assembly; and (5) packing and inspection.’6

a. Crystallization’7

Wafer production begins with pure polysilicon chunks. These chunks are characterized

by ultra-high silicon purity levels and are refined to an extremely high degree. Several methods

for crystallization exist to produce a CSPV cell; the information below describes only one of the

many methods.

The highly-refined polysilicon is placed in a quartz crucible along with a dopant —

typically boron — which ensures proper electrical orientation of the metalloid crystals. The

crucible and silicon are then placed inside a graphite insulation container, which is placed inside

a cylindrical furnace.13 The furnace is then heated to approximately 2,500 degrees Fahrenheit to

fully melt the silicon into liquid form. A seed crystal of refined silicon is introduced into the

16 See SolarWorid Production Brochure, at Exhibit I-il.

Some producers may purchase wafers instead of producing wafers on their own.

Owing to the extreme temperatures and conditions, a crucible can be used only two or three times before it
must be replaced. In multi-crystalline production, the furnace is square or rectangular instead of cylindrical.

9
25323J2



PUBLIC VERSION

furnace and slowly placed into contact with the molten liquid to serve as the basis for cr)istal

growth.

With the seed crystal in contact with the liquid, the furnace crucible begins to rotatewhile

the seed crystal rotates in the opposite direction.’9 After a period of time (over three days since

the crucible was charged with polysilicon material), the molten silicon will fully solidify and

adhereto the seed crystal as it is drawn out. This process results in a silicon crystal that is

several inches in diameter and multiple feet in length. The completed crystal is then transferred

to the production room for further processing.2°

b. Wafer Production

In the wafer production room, the silicon crystal is sliced in a state-of-the-art cutting area

where a saw cuts off the ends of the crystal and cuts the crystal body into lengths (ingots) that are

each approximately two feet in length for the next production step. These ingots can then be

“squared,” whereby they are upended ott their long ends and sawed in a second sawing machine

that turns the crystal from a cylindrical shape into a quasi-square shape with rounded corners.

The shape of the ingots depends on the final configuration and can be left round, squared to full-

square or quasi-square dimensions. The “squared” ingot is then sliced into wafers, using a

highly precise wire saw. The “wafers” are each less than 0.50 millimeters in thickness. At this

stage, the silicon crystal has been turned into a crystalline silicon wafer.2’

L9 In multi-crystalline production, there is no need to introduce a silicon seed crystal as there is no need to
orient all of the crystals in the same direction.
20 Se SolarWorld Production Brochure, at Exhibit I-li.
21 See Id.
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c. Cell Conversion

Cell conversion involves the processing of silicon wafers into solar cells that are capable

of generating electricity. There are many process sequences that can convert the wafer into a

solar cell. One such sequence is described below.

First, each raw wafer is transferred into a “clean room” where it is treated with chemicals

and hebt in a chemical bath. This is done to improve light absorption. The treated wafers are

then placed in oven-like chambers where a dopant of opposite electrical property of the wafer is

diffused into a thin layer of the wafers’ surface to impart an opposite electrical orientation to the

cell surface. This orientation complements the e]ectricai orientation of the underlying material,

and results in a positive-negative diode — critical in the functioning of a solar cell. The cells are

then moved to a chamber where they are coated with silicon nitride, which results in a blue-

purple color to increase light absorption.

The coated cells then undergo a process akin to silk-screening, where conductive metals

such as silver are painted or printed through masks onto the surface of the cell to form

electrically conducive channels known as gridline or bus bars. These metal lines serve to

channel electricity generated by the cell into electricity collection points. During this stage, an

individual cell is completed.22

d. Module or Panel Assembly

The next production step involves the assembly of cells into modules or panels.

Grouping CSPV cells together significantly increases their potential for power generation. Solar

panels or modules are by far the most common downstream application for CSPV cells.

22 See Id.
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First, solar cells are conductively connected, typically into a string of ten cells — alttjough

a string could have more or fewer cells depending on the intended power output of the module.

A string of cells is then typically mated with fi-ve other strings to form a rectangular matrix of

sixty solar cells — although a module could have more or fewer cell strings depending on the

intended power output of the module. The matrix is then laminated with special solar glass,

which ihelps to transmit solar energy to the cells as well as protect the cells from damage. The

laminated cells and glass can be encased in a frame, if required for the specific application,

which provides strength to the overall module and serves as -a protective covering against

weather and damage. Additionally, an electrical junction box is soldered or joined to the

module. Once these tasks are accomplished, a solar module is considered to be complete?3

e. Packing and Inspection

Completed solar modules undergo rigorous inspection and cleaning priorto dispatch

from the production facilities. The modules are inspected for cracks, imperfections, poor

framing, proper electrical connections, glass surface quality and cleanliness, and total output

power rating. Once the module has been quality-control-checked, it is carefully packed in

cartons or on pallets (with sufficient quantities of shock-absorbing materials) and prepared for

shipment.24

4. Tariff Classification

U.S. Customs and Border Protection (“CBP”) currently classifies CSPV cells under

Harmonized Tariff Schedule of the United States (“HTSUS”) subheading 8541.40.6030. CSPV

See id. In some cases, an electrical inverter (for converting direct current electricity (the type of electricity
created by solar modules)) into alternating current electricity (the type used in household electrical systems) also can
be soldered or joined to the module. The inclusion of an inverter is much more dependent upon the particular
customer order. As an inverter is used to convert DC power to AC power, only one inverter may be needed for a
number of finished modules.
24 Secid.
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cells that are assembled into modules or panels are currently classified under HTSUS subheading

854 1.40.6020. Solar panels with inverters orbatteries attached can be classified under HISUS

subheadings 8501.61.00.00 and 8507.20.80, respectively. Excerpts from the current HTSUS are

attached as Exhibit -i4-

For purpose& of -the volume data provided in this Petition, Petitioner relies on data from

RTSU subheadings 8541.40.6020 and 8541.40.6030. These are the two primary HTSUS

subheadings for subject merchandise, while the other HTSUS subheadings provided above

include many products not subject-to this proceeding, such as electric generators.

The tariff numbers are provided for the convenience of the U.S. government and do not

define the scope of the Petitions.

F. The Name of the Home Market Country and the Name of Any Intermediate
Country Through Which the Merchandise Is Transshipped (19 C.F.R.
§ 351.202(b)(6))

Subject merchandise covered by these Petitions is manufactured in and exported to the

United States from the People’s Republic of China. Petitioner currently does not have any

evidence indicating that the subject merchandise is produced in a country other than that from

which it is exported. Petitioner expressly notes, however, that subject merchandise produced in

China remains subject to this proceeding regardless of the country from which it is exported to

the United States.

- G. The Names and Addresses of Each Person Believed to Sell the Merchandise
at Less Than Normal Value and the Proportion of Total Exports to the
United States (19 C.F.R. § 351.202 (b)(7)(i)(A))

The names and addresses of the entities believed by Petitioner to be producing and

exporting subject merchandise are provided in Exhibit I-S. Petitioner attempted to identify as

many foreign sources of subject merchandise as possible through information provided by

13
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Photon International, an independent and authoritative publication that gathers, ana1yzes and

publishes data regarding the solar industry. Information reasonably available to Petitioner does

not allow it to identify the proportion of total exports to the United States accounted for during

the- most -recent 12-month period by the producers listed in these exhibits. Petitioner believes,

however, that the companies listed in Exhibit I-S account for a large proportion of subject

exports.

H. -All Factual Information Related to the Calculation of Export Price and the
Constructed Export Price of the Subject Merchandise and the Normal Value
of the Foreign Like Product for Non-Market Economy Countries (19 C.F.R.
§ 351.202(b)(7)(i)(B) and (C))

Volume II of these Petitions contains the necessary information concerning the

calculation of the export price and the constructed export price for subject merchandise produced

and exported from the People’s Republic of China. As the People’s Republic of China is

currently considered to be a non-market economy (“NIvIE”), Petitioner’s calculation—of normal

value is based upon a “factors of production” analysis as discussed in Volume ll?

The Names and Addresses of Each Person Believed to Benefit from a
Countervailable Subsidy Who Exports the Subject Merchandise to the
United States and the Proportion of Total Exports to the United States (19
C.F.R. § 351.202 (b)(7)(ii)(A))

The names and addresses of the entities believed by Petitioner to be benefiting from a

countervailable subsidy and who have exported the subject merchandise are provided in Exhibit

1-5. Petitioner attempted to identify as many foreign sources of subject merchandise as possible

through information provided by Photon International, an independent and authoritative

publication that focuses on the solar industry. Information reasonably available to Petitioner

does not allow it to identify the proportion of total exports to the United States accounted for

25 See 19 C.KR. § 351.408.
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during the most recent 12-month period by the producers listed in these exhibits. Peti4oner

believes, however that the companies listed in Exhibit 1-5 account for the vast majority of

subject exports.

J. The Alleged Countervailable Subsidies and Factual Information Relevant to
the Alleged Ceuntervaflable Subsidies (19 C.F.R. § 351.202 (b)(7)(ii)(B))

Volume ifi of these Petitions contains information concerning the alleged countervailable

subsidies as well as factual information relevant to the alleged countervailable subsidies; the law,

regulations, and the decrees i.mder which the subsidies were bestowed; the manner in which the

subsidies were paid; and Petitioner’s estimation — to the extent practicable — of the value of the

subsidies to Chinese producers and exporters of the subject merchandise.

K. The Volume and Value of the Merchandise Imported During the Most
Recent Three-Year Period (19 C.F.R. § 351.202(b)(8))

Subject imports from the People’s Republic of China have increased significantly during

the most recent three-year period. By volume under the relevant HI’S numbers, imports from

China increased from 3.8 million units in 2008 to 17.4 million units in 2010, an increase of more

than 350 percent. Moreover, subject imports increased to 44.6 million units in the first eight

months of 2011 alone.26 By value, subject imports rose from $233.34 million in 2008 to $1.21

billion in 2010. In the first eight months of 2011, subject imports reached $1.69 billion by

value.27 The source for these data is the official import statistics from the U.S. Census Bureau.28

26 See Exhibit 1-6.
27 Id.
28 See id. These import statistics include both imports of cells (HTS 8541.40.6030) and cells assembled into
panels (FITS 8541.40.6020). Given the highly aberrational average unit values reported under the cells assembled
into panelsHTS subheading, it appears that some importers are not consistently reporting the number of cells per
panel under this 11Th subheading, and instead are occasionally reporting simply the number of panels.
Consequently, the import volumes of CSPV cells reported in the HTS subheadings may be understated.

15
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L. The Names and Addresses of Each Entity the Petitioner Believes Impoçts or
Is Likely to Import the Merchandise (19 C.F.R. § 207.11(b)(2)(iii); 19 C.F.R.
§ 35L202(b)(9))

The names and addresses of importers of the subject merchandise from the People’s

Republic of China that are known to the Petitioner at this time are listed in Exhibit 1-7.

Petitioier compiled.this list based on [Icviecc] bill of lading data. Petitioner believes, however,

that there may be a number of importers of the subject merchandise from the People’s Republic

of China that are unknown to Petitioner at this time. Petitioner respectfully requests that the

Department and the Commission obtain information from U.S. Customs and Border Protection to

determine the full universe of importers. Petitioner does not have access to this information.

II. DOMESTIC LiKE PRODUCT AN]) DOMESTIC INDUSTRY

A. Domestic Like Product

The Tariff Act defines the domestic like product as being “a product which is like, or in

-the absence of like, most similar in characteristics and uses with, the article subject to an

investigation.”29 The Commission normally will consider a number of factors when defining the

domestic like product. These factors include the following: (1) physical characteristics and uses;

(2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions;

(5) common manufacturing facilities, production processes, and employees; (6) and price.30

Based upon the scope of the investigation as well as evidence contained herein, this proceeding

involves a single domestic like product: certain CSPV cells, whether individually or partially or

fully assembled into modules or panels. The like product in this proceeding, therefore, is

identical to the definition of the subject merchandise. The domestic like product only includes

29
- 19 U.S.C. § 1677(10).

3° See, e.g., Uranium from Kazakhstan, mv. No. 731-TA-539-A, USITC Pub. 3213 at 4-5 (July 1999) (Final),
citing Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade t996); Nippon Steel Corp. v. United
States, 19 CIT. 450, 455 (1995).

25323.12
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CSPV cells, whether individually or partially or fully assembled into modules or panels. J’hin

film technologies are not covered by the Petitions. Apart from some overlapping uses, thin-film

technologies differ markedly from CSPV cells and modules/panels in terms of physical

characteristics; interchangeability; channels of distribution; market perceptions; manufacturing

facilities, production processes, and employees; and price.

I. Physical Characteristics and Uses

CSPV cells are made from crystalline silicon. They are thin silicon wafers that are

treated to become a diode with a p/n junction, coated with specific chemicals to increase light

absorption, and painted or printed with metals to add pinstripe “fingers” and bus-bar circuitry in

order to gather electricity and collect and channel the power. Depending on the characteristics of

the crystal growth process, CSPV cells can be mono-crystalline, having a single crystal lattice, or

polycrystalline, having a patchwork of varying crystal patterns.3’ CSPV cells are round, quasi-

square, or square in shape and typically are 50 micrometers or more in thickness. The cells,

which are building blocks of solar photovoltaic power-generation systems, convert the energy of

light directly into electricity by the photovoltaic effect. CSPV cells are used for solar panels or

modules, which are often installed on or above roofs of residential and non-residential buildings

or as stand-alone (freestanding) units, as well as for other products, such as BIPV.

Thin-fi]ni products are physically distinguishable from CSPV cells and modules. CSPV

cells and modules are made from crystalline silicon. Thin-film products do not use crystalline

silicon and instead use a thin layer of a compound, such as cadmium telluride, copper indium

gallium selenide, or amorphous silicon, which is sputtered or otherwise applied onto a substrate

like glass. Thin-films take on the shape of the surface on which they are applied and require

Epitaxy and film recrystallization technology also can be utilized.

17
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more units to-generate the same power as CSPV technology in light of their significantly reuced

efficiency as compared to CSPV cells. Thin-film products also typically are 20 micrometers or

less in thickness, whereas CSPV cells are at least 20 micrometers in thickness and often more

than 150 micrometers in thickness. While thin-film products are capable of being used in some

of the .same applications as CSPV cells, as detailed below, thin-film products are much less

efficiert and therefore less suited for applications with space constraints, such as rooftops.

Instead, thin-film products are often used in environments without space limitations and/or

environments with high temperatures or low light.

2. Iiiterchangeability

CSPV cells and modules/panels, whether produced domestically, in China, or in a non-

subject country, are used to convert light to electricity, and are interchangeable. CSPV cells and

modules are all made from crystalline silicon and generally meet industry safety standards, such

as UL and/or International Standard IEC standards.

While CSPV cell and thin-film applications may overlap, because of the different

physical characteristics of the products, these products often are not interchangeable. As an ITC

report has recognized, thin-film products are less efficient than CSPV cells.32 As a result, thin-

film products require a significantly greater surface area than CSPV cells in order to generate the

same amount of electricity. Because thin-film products weigh more and require more space than

CSPV cell modules and panels, they are much less suitable than CSPV cells for use on top of

residential and space-restricted non-residential buildings, where space and maximum load are

limited. Thin-film products typically are used in applications without weight or space

32 See Andrew David, U.S. Solar Photovoltaic (P11) Cell and Module Trade Overview, USITC Executive
Briefings on Trade (June 2011), included at Exhibit J-12.
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installation constraints and in high temperature and/or low light environments. Because ot.this,

the ability to substitute thin-film products for CSPV products is limited.

Moreover, CSPV cells and modules are often manufactured to industry safety standards,

including UL 1703 and International Standard mc 61215. Notably, Thtemationai Standard IEC

61215 Applies only to crystalline silicon products; a separate standard — ifiC 61646— applies to

thin-fim products, further demonstrating the distinctions between theseutwo products.33

3. Channels of Distribution

CSPV cells are typically internally consumed to produce solar modules and panels, or are

sold to companies that fabricate modules or panels. Solar modules and panels generally are sold

through the following channels of distribution: distributors, installers, and utilities/developers.

Within these channels, there are three primary market segments: (1) utilityLscale, where large-

scale solar panel arrays are installed as stand-alone units; (2) commercial, where panels are

affixed to large, flat non-residential rooftops or installed in stand-alone systems; and (3)

residential, where panels are affixed to residential rooftops or installed in stand-alone systems.

The utility-scale channel uses large-scale, free-standing arrays of solar panels to generate power

for electricity consumers.

As noted above, CSPV cell modules and panels are more efficient than thin-film

products. CSPV cell modules and panels are used in the residential and commercial sectors, but

also can be used in large-scale utility arrays. Thin-film products, on the other hand, typically are

not sold in the residential and restricted-space commercial channels because they weigh more

and require much more surface area, and therefore space, to generate an amount of electricity

equivalent to CSPV cells. Residential and restricted-space commercial rooftops pose surface-

See International Electrotechnical Commission, Crystalline Silicon Terrestrial Photovoltaic (P1/) Modules
—Design Qua4fication and Type Approval, Int’l Standard IEC 61215 (2d Ed. 2005-04), included at Exhibit 1-13.
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area and load-bearing constraints that limit the use of thin-film products. Sales of thiqfilm

products are comparatively strongest in the utility-scale market sector, where solar panel arrays

are installed in large, open spaces, such as deserts, and therefore space efficiency and weight are

not an issue.

4. -. - Customer and Producer Perceptions

CSPV cells and modules produced domestically, in China, or in a non-subject country are

generally viewed similarly by customers and producers. However, due to different physical

characteristics, end uses, and manufacturing processes, CSPV cells and modules and thin-film

products are viewed differently by customers and producers.

In this regard, CSPV cells and modules are recognized by customers and producers as the

stalwart PV technology, and account for most global production of -PV products. Thin-film

technology, on the other hand, is a newer, less established PV technology that usea a deposited or

sputtered film, rather than the crystalline silicon manufacturing process. As noted above, thin-

film products weigh more and require more space than CSPV cell modules and panels because

they are less efficient than CSPV cell modules and panels and therefore are not perceived in the

same manner by customers.

5. Common Manufacturing Facilities, Production Processes, and
Employees

The manufacturing facilities, production processes, and employees used for crystalline

silicon production are entirely different from those used for thin-film products. As detailed

above, the manufacture of CSPV cells is a highly automated, capital-intensive, and

technologically sophisticated process, requiring skilled technicians and employees with advanced

degrees. Thin-film manufacturing, on the other hand, bypasses the most fundamental aspect of

20
25323.12



PUBLIC VERSION

the entire CSPV cell manufacturing process by applying materials onto a substrate. Petitioper is

not aware of any companies that produce both CSPV cells and thin-film products.

6. Price

CSPV cells and modules are sold on the basis of price per kilowatt. Thin-film products,

which ffer lowerpower density and have a lower cost of manufacturing than CSPV cells and

moduls, are generally less expensive than CSPV cells and modules on a per-wattbasis.34

7. Conclusion

The like product in this proceeding is contiguous to the scope of this proceeding. Aside

from some overlapping uses, thin-film technologies differ significantly from CSPV cells and

modules in terms of physical characteristics; interchangeability; channels of distribution; market

perceptions; manufacturing facilities, production processes, and employees; and price.

B. Domestic Industry

Section 771(4)(A) of the Tariff Act defines the relevant domestic industry as the

“producers as a whole of a domestic like product, or those producers whose collective output of a

domestic like product constitutes a major proportion of the total domestic production of the

product.”35 Based upon the single like product defined above, the Commission should analyze a

single domestic industry in this investigation: the domestic industry that produces CSPV cells

Other solar products include solar thermal and concentrated solar power (“CSP”). These products differ
significantly from CSPV cells, and, therefore, the domestic like product also excludes these two technologies. Both
solar thermal and CSP do not use crystalline silicon, and indeed are not photovoltaic technologies (i.e., technologies
that use the process of converting light to electricity). Neither product is included in Ut 1703 or International
Standard mc 61215. Solar thermal is a non-PV technology that transfers heat energy directly to water, must be
connected to plumbing, and is often used as an alternative source for hot water or air. CSP is a non-PV technology
that uses mirrors or lenses to concentrate sunlight onto a small area. The concentrated light typically is used as heat
or a heat source for power plants and industrial processes. These products are not viewed as interchangeable with
CSPV cells and use different manufacturing facilities, production processes, and employees. As a result the
domestic lile product excludes solar thermal and CSP technologies.

See 19 U.S.C. § 1677(4)(A);
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and modules. The identities of the domestic producers that have manufactured the like prpduct

during the period are identified in secti-ons l.A. and TB., supra.

C. Related Parties

The Tariff Act provides that a domestic producer may be excluded from the domestic

industry if it is either related to the exporters or importers of the subject merchandise, or if it is

itself an importer of the subject merchandise.36 The Commission considers a number of factors

in making this determination, including the percentage of domestic production attributable to the

related producer; the reasons the U.S. producer imports subject merchandise; and whether

inclusion or exclusion of the related party will skew the data for the rest of the industry.37

1. Evergreen Solar-inc.

As discussed above, in 2010, Evergreen Solar Inc. (“Evergreen”), a producer of CSPV

cells, entered into and shifted production to a joint venture in China, and therefore its position

regarding the Petitions must be disregarded under the Tariff Act?8 In addition to its relationship

to a subject producer, Evergreen shut down all of its U.S. operations in March 2011 and moved

its remaining production to China. Because Evergreen no longer produces in the United States,

now produces in China, and would be shipping subject merchandise from China to the United

States, Evergreen’s interests do not principally lie in domestic CSPV cell production.39 By its

own admission, Chinese competition forced Evergreen to shutter its U.S. operations such that the

Id. § 1677(4)(B).

See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), affd without opinion,
991 F.2d 809 (Fed. Cir. 1993); SandvikAB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. int’l Trade 1989) affid
without opinion, 904 F.2d 46 (Fed. Cir. 1990).
38 19 U.S.C. § 1671a(c)(4)(B); Greg Turner and Jerry Kronenberg, Evergreen Solar Files for Bankruptcy,
Plans Asset Sale, The Boston Herald, Aug. 15, 2011, included at Exhibit 1-24; Keith Bradsher, Solar Panel Maker
Moves Work to China, The N.Y. Times, Jan. 14, 2011, included at Exhibit 1-24.

See ii Evergreen declared bankruptcy in August 2011, and its equipment will be auctioned at the end of
October 2011, with most of the potential buyers being from China. Andrew Dodson, Report: Mon Potential Buyers
in Evergreen Solar Auction are From China, MLive.com, Oct. 12, 2011, included at Exhibit 1-24.
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Commission should consider the loss of jobs and U.S. capacity as an impact of dumpe• and

subsidized Chinese competition. As a result of Chinese practices, Evergreen moved its

production to a joint venture in China. Accordingly, Evergreen should be excluded from the

domestic industry.

2. - -- Suntech Arizona, Inc.

Suntech Arizona, Inc. is not a domestic producer of CSPV cells but does assemble solar

panels in the United States using CSPV cells made in China. Suntech Power Holdings Co. Ltd.

(“Suntech”), a company headquartered in Wuxi, China, is currently the world’s largest producer

of solar cells and controls several subsidiaries in China, including Wuxi Suntech Power Co.,

Ltd., along with Suntech Arizona, Inc.40 Suntech opened its small U.S. solar module assembly

plant in Goodyear, Arizona, in October 2O10.’ Dr. Shi Zhengron, chief executive and founder of

Suntech, stated prior to the opening-of the U.S. module assembly facility that 90 percent of the

workers at the U.S. facility would-be welding together panels made from solar cells imported

from China.42 Thus, it is clear that Suntech Arizona, Inc. has a direct interest in ensuring an

abundant supply of unfairly traded subject imports, at the expense of domestic CSPV cell

production. Dr. Shi went so far as to note that “Suntech has encouraged executives in its United

States operations to take the top posts at the two main American industry groups, partly to make

sure that these groups do not rally opposition to imports.”43

19 U.S.C. § 1677(4)(B)(ii)(I) and (III).
4! See Suntech’s Arizona Manufacturing Operations, http://am.suntech-power.comlenlabout/44-suntech-
about-press-center-arizona-pla, attached at Exhibit 1-24.
42 Keith Bradsher, China Racing Ahead of U.S. in the Drive to Go Solar, The N.Y. Times, Aug. 25, 2009,
included at Exhibit 1-24. See also Tom Cheyney, Raising Arizona Solar: Suntech Bets on US Market With
Goodyear Module Manufacturing Plant, May 18, 2011 (noting that the CSPV cells are sourced from Suntech
China), inclhded at Exhibit 1-24.

Id.
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Suntech Arizona Inc.’s interests do not principally lie in domestic CSPV cell production.

Instead, Suntech’s U.S. operation has a direct interest in ensuring that Chinese subject imports

continue to enter the United States in increasing quantities and at unfair prices. Suntech’s U.S.

trade and financial data likely will reflect the fact that it is sourcing its primary input at dumped

and subsidized prices. Therefore, when the Commission collects and analyzes trade and

financibl data from solar module or panel assembly operations in the United States, Suntech’s

U.S. operation should be excluded from the domestic industry.

3. Motech Americas, LLC

Similarly, Motech Americas, LLC (“Motech”) is a subsidiary of Motech Industries, Inc.,

a CSPV cell manufacturer headquartered in Taiwan. Motech assembles PV solar modules in the

United States. Motech Industries, Inc., the seventh largest cell producer in the world in 2010,

has cell production operations not only in Taiwan, but also in China. Motech Industries. Inc.’s

Chinese subsidiary, Motech (Suzhou) Renewable Energy Co. Ltd., produced 235 MW of solar

cells in 2010.’ This amounted to approximately one-fourth of Motech Industries, Inc.’s total cell

production in 2010.’ Because Motech is related to a Chinese CSPV cell producer and has a

direct interest in ensuring that Chinese subject imports continue to enter the United States in

increasing quantities and at unfair prices, the Commission should exclude Motech’s data from its

injury analysis.

4. Wanxiang New Energy LLC

Wanxiang New Energy LLC (also known as Universal Solar) (“Wanxiang”) is a U.S.

solar module manufacturer and wholly owned subsidiary of Wanxiang America Corporation.

Wanxiang is part of the Wanxiang Group, which is based in China, and is related to Warixiang

Sie March 2011 Photon Int’l Survey at 204-205, included at Exhibit 1-10.

Id.
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Solar, a Chinese PV module producer.46 Wanxiang America Corporation explicitly notes n its

website that customers can deal directly with China without ever leaving the United States: “If

you have a product not being made in China or are considering having products made in China,

you need to be in contact with Wanxiang America.”47 Because Wanxiang’s interests do not lie

with dimestic production, Wanxiang should be excluded from the Commission’s injury analysis.

III. TRE DOMESTIC IN])USTRY PRODUCING THE DOMESTIC LIKE PRODUCT
IS MATERIALLY INJURED BY REASON OF UNFAIRLY TRADED IMPORTS
FROM THE PEOPLE’S REPUBLIC OF CHINA

In determining whether the domestic industry has been injured by reason of the imports

that are subject to this investigation, the Commission must consider the following:

(1) the volume of imports of the subject merchandise;

(2) the effect of imports of that merchandise on prices in the United States for
domestic like products; and

(3) the impact of imports-of such merchandise on domestic producers of domestic
like products, but only in the context of production operations within the
United States.. . .‘

-

As demonstrated below, overwhelming evidence demonstrates that the domestic industry

is suffering material injury by reason of subject impofls. The record shows an incredible surge

in Chinese imports, causing significant disruptions in the marketplace. Driven by massive and

See id at 198; See also Zhejiang Wanxiang Solar Co., Ltd. Company Profile, http:Jlwww.wanxiang
solar.com.crj/englishlaboutl.asp, included at Exhibit 1-24.

Wanxiang America Corporation, China-America Source Program, http://www.wanxiang.com/source.html,
included at Exhibit 1-24.

See 19 U.S.C. § 1677(7)(B)(i)(1) — (III). The Tariff Act provides additional specificity with respect to the
price effects of imports. Specifically, 19 U.S.C. § 1677(7)(C)(ii) provides that:

In evaluating the effect of imports on such merchandise on prices, the Commission shall
consider whether

(I) there has been significant price underselling by the imported merchandise as compared
with the price of domestic like products of the United States, and

(II) the effect of imports of such merchandise otherwise depresses prices to a significant
degree or prevents prices increases, which otherwise would have occurred, to a significant degree.
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unprecedented subsidies from the Government of China, Chinese producers built gigawats of

capacity during the period. With a very limited home market for such products, Chinese

producers shipped nearly all of their CSPV cell and module production to export markets during

the period, increasingly targeting the U.S. market.

;Subject imports grew by more than 350 percent from 2008 to 2010. The surge of

Chines imports swamped the marketplace in the first eight months of 2011, accelerating to more

than 44.6 million cells and panels, a 157 percent increase from full year 2010. Needing to

utilize their capacity and wanting to build market share, Chinese producers and exporters used

large and growing margins of underselling to push huge volumes of subject product into the U.S.

market. The chief executive and founder of one of the largest CSPV cell and panel

manufacturers in China admitted as much, stating that his company sold solar panels to the U.S.

market for less than the cost of the materials, assembly, and shipping in order to rapidly increase

U.S. market share.5° The growth in U.S. demand in the latter portion of the period, while

healthy, was nowhere near sufficient to absorb these massive volumes of unfairly traded imports.

As a result, despite the fact that U.S. demand was relatively strong in 2010 and the first half of

2011,’ Chinese pricing practices caused prices in the U.S. market to collapse, falling more than

40 percent in less than a year.

These volumes of unfairly priced Chinese subject imports are a cause of material injury

to the domestic industry. The collapse in U.S. pricing prevented U.S. producers from taking

advantage of increasing demand, and has had a devastating impact on the domestic industry.

See Exhibit 1-6.

Keith Bradsher, China Racing Ahead of U.S. in the Drive to Go Solar, The N.Y. Times, Aug. 25, 2009,
included at Exhibit 1-24.

See Solar Energy Industries Association, U.S. Solar Market Insight: 2010 Year in Review, Executive
Summary at 2-3 (2010), included at Exhibit 1-14.
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The need to decrease prices to maintain sales, along with the corresponding inability tosetjrices

sufficiently high to cover costs, resulted in significant losses.

sq f’Iwer:vc

t%,, 1;vt

]52

Harm to corporate financial results is but one type of injury caused by the influx of

dumped and subsidized subject imports. The unabated wave of unfairly traded Chinese imports

has inflicted considerable damage to the U.S. industry, resulting in at least seven domestic

producers shutting down U.S. facilities or slashing their workforces. More than 1,600 U.S.

workers have already lost their jobs. Suffering from lost sales, bankruptcies, shutdowns, and

layoffs, the domestic industry is in dire straits. All of these trends reflect the causal link between

imports from China and the material injury being suffered by the domestic industry.

A. The Volume and Market Share of Subject Imports Increased Dramatically
and to Unprecedented Levels During the Period

In evaluating the volume of imports, the Commission must “consider whether the volume

of imports of the merchandise, or any increase in that volume, either in absolute terms or relative

to production or consumption in the United States, is significant.”53 Fueled by aggressive pricing

and underselling of the domestic industry, the volume of Chinese subject imports increased

significantly during the period. The total volume of imports from China soared from 3.8 million

units in 2008 to 17.4 million units in 2010, an increase of 358 percent.54 In the first eight months

52 See Exhibit 1-9 (Performance Data). Exhibit 1-9 provides Petitioner’s financial information that was
reasonably available at the time of filing. Further refinements to this information may be made as Petitioner gathers
and finalizes data in response to the Commission’s questionnaires.

19U.S.C. § 1677m(C)o).

See Exhibit 1-6. As noted above, these import statistics include both imports of cells (HTS 854 1.40.6030)
and cells assembled into panels (HI’S 8541.40.6020). Given the highly aberrational average unit values reported

25323.12
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of 2011, imports from China reached 44.6 million units, a figure already almost three tinies as

large as Chinese imports in full year 20l0.

Because import statistics are measured in units, and industry publications measure the

size of the U.S. market and the domestic industry in watts, Petitioner is unable to provide an

exact ztio of Chinese imports to U.S. apparent consumption over the periad.56 Given that the

industrh’ sells product on a per watt basis, Petitioner requests that the Commission collect trade

and financial data on a per unit and kilowatt basis.57 Nonetheless, a June 201 L ITC study

documented the rapid expansion in Chinese- imports of subject merchandise.58 In 2008, China

represented approximately 8.6 percent of total imports of cells and panels.59 By 2010, imports of

CSPV cells and panels from China represented 20 percent of all CSPV cell and panel imports —

by itself a substantial import market share for a single country.6° In the first eight months of

2011 alone, China’s share of total CSPV cell and panel imports increased to a remarkable 45.6

percent of all imports.6’

This explosion in subject import volumes was a direct result of the extent to which

Chinese CSPV cells and panels undersold the rest of the market. Chinese CSPV cell producers,

which accounted for approximately 50 percent of global capacity and production in 2010, rely on

under the cells assembled into panels HTS subheading, it appears that some importers are not consistently reporting
the number of cells per panel under this HTS subheading, and instead are occasionally reporting simply the number
of panels. Consequently, the import volumes of CSPV cells reported in the HTS subheadings may be understated.

Id.
56 See March 2011 Photon Int’l Survey, included at Exhibit 1-10.

See Large Power Transformers from Korea, mv. No. 731-TA-1189, USITC Pub. 4256 (Sept. 2011)
(Prelim.).

See Andrew David, U.S. Solar Photovoltaic (PV) Cell and Module Trade Ovendew, USITC Executive
Briefings on Trade (June 2011), included at Exhibit 1-12.

Exhibit 1-6.

Id.
Ct Imports from China easily surpass the negligibility threshold established by the Act. 19 U.S.C.
§ 1677(24)(A)(i)(1)).
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dumped and subsidized pricing to offload nearly all of their production to export markets.6,The

U.S. solar market grew to $6 billion in 2010, up from $3.6 billion in 2009, and grid-connected

PV installations reached 878 MW in 2010, up from 435 MW in 2009-, and continued to grow in

2011.63 As U.S. demand grew during the latter portion of tht period, U.S. production and non

subjecEmports increased modestly to track this demand.” However, the surge in dumped and

subsidized Chinese imports completely overwhelmed the U.S. market The 1,064 percent

increase in Chinese imports from 2008 through August 2011 far -outpaced demand (along with

both U.S. shipments and non-subject shipments), causing a crash in U.S. prices and preventing

U.S. producers from further increasing production and U.S. shipments.65

The lost sales information discussed below and provided in Exhibit 1-8 demonstrates that

subject imports are capturing [ /‘io ,, isis.. I would otherwise be domestic volume on

the basis of price alone. In 2011, subject imports from China already have captured a total of

[It39j] panel sales (or [ 3Q I of sales volume) worth approximately [97, CCC

Cowyan7 j alone, but for substantial underselling.66 It should

be noted that these lost sales are only those reported by a single company. Many others likely

will be reported to the Commission by other U.S. producers.67

62 See March 2011 Photon Int’l Survey at 206, included at Exhibit 1-10; European Photovoltaic Industry
Association, Global Market Outlook For Photovoltaics Until 2015 at 36-37, included at Exhibit 1-15.
63 See Solar Energy Industries Association, U.S. Solar Market Insight: 2010 Year in Review, Executive
Summary at 2-3 (2010), included at Exhibit 1-14; Solar Energy Industries Association, U.S. Solar Market insight:
r” Quarter 2011, Executive Summary at 2 (2011), included at Exhibit 1-16.

See Exhibit 1-6; Exhibit 1-9 (Performance Data).
65 See Exhibit 1-6.

-

66 Exhibit 1-8 (lost sales).
67 Yingli Green Energy Holding Co. Ltd., one of China’s largest CSPV cell producers, boasts in its recent
Form 6-K that it gained 46 new customers in the first half of 2011 alone. Yingli Green Energy Holdings Co. Ltd.
Form 6-K for the Month of August 2011 at 1, included at Exhibit I-17A.
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This sharp increase in subject imports, both absolutely and on a relative basis, was a

cause of material injury to the U.S. CS?’! industry.

B. Unfairly Traded Subject Imports Have Had Significant Negative Price
Effects-on the Domestic Industry

In evaluating the effect of subject imports on prices, the Commission must consider

whether “there has been significant price underselling by the imported merchandise,” and

whether the effect of imports “otherwise depresses prices to a significant degree or prevents price

increases, which otherwise would have occurred, to a significant degree.”68 Here, there is no

question that subject imports have- consistently and significantly undersold the market and

depressed prices for U.S. products.

Regardless of the channel of sale, the main driver in the decision making process for U.S.

customers is the price of a cell or -panel per watt69 Chinese producers and exporters are using

low prices to push massive volumes of unfairly traded subject imports into the U.S. market at the

expense of the domestic industry. Chinese companies sold and continue to sell subtect

merchandise at dumped and subsidized prices, preventing U.S. producers from reaping the

benefits of increasing demand. By the end of 2009, Chinese companies had pushed the price of

solar panels down by almost half from the previous year.7° Pricing pressures on domestic

producers increased as Chinese imports accelerated in the latter portion of the period. Bryan

Ashley, chief marketing officef for Suniva Inc., a large U.S. manufacturer of CSPV cells and

panels, commented that “{t}he Chinese strategy is very clear. They are engaging in predatory

19 U.S.C. § 1677m(C)(ii).
-.

See [ ] Aff., included at Volume H of the Petitions, Exhibit 11-1.
7° Keith Bradsher, China Racing Ahead of U.S. in the Drive to Go Solar, The N.Y. Times, Aug. 25, 2009,
included at Exhibit 1-24.
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financing and they’re trying to drive everybody else out of the market. When you’ve go free

money{,} you can out-dump everybody below cost”71

One Chinese producer noted that average selling prices fell by $0.25 per watt in one

quarter and “dropped drastically” in June 20-11 . In July 2011, an informal industry survey

indicat,çd that Chinese panel producers were offering CSPV modules at prices as low as $1.19

per watt. [ Con.an.7 1’ one of the largest Chinese

manufacturers, offered its -CSPV modules for only S[ I per watt in the third quarter of 2011.

At the same time, [ ], another large CSPV cell and

panel producer, offered modules for $[ *‘ ] per watt in the third quarter.75 Globally, as a result

of Chinese producers’ dumped and subsidized pricing, module prices have dropped dramatically

during the perioct ‘This situation is pressuring margins for all technology manufacturers in

regions other than China.”76

U.S. producers have borne the brunt of unfair Chinese prices. As the Chinese import

surge accelerated in 2011, [ j%JC/rc#,L,t.

COt_êiny * freor
j77

Stephen Lacey, How China Dominates Solar Power: Huge Loans from the Chinese Development Bank are
Helping Chinese Solar Companies Push American Solar Firms out of the Market, The Guardian, Sept. 12, 2011,
included at Exhibit 1-24.
72 Bronte Capital, Trina Solar Conference Call Notes, Aug. 24, 2011, included at Exhibit I-18A.

Photon International Survey, Plummeting Prices: Falling Module Prices Took Center Stage at the
Intersolar Europe Trade Fair in Munich, Science & Technology at 78 (July 2011) (“July 2011 Photon Int’l
Survey”), included at Exhibit 1-24.

See Volume II of the Petitions at Exhibit 11-2.

See id.
76 Paula Mints, PV Market Analysis: Mid-2011 Pause for Reflection — Just Don’t Pause for Long, Aug. 11,
2011, included at Exhibit 1-24. See also Shai Oster, World’s Top Polluter Emerges as Green-Technology Leader,
The Wall Street Journal, Dec. 15, 2009, at 3 (“(Chinese} {s}olar-power panel makers, including Suntech Power
Holdings Co., Yingli Green Energy and Trina Solar Ltd., export most of their product to Europe and the U.S.,
contiihuting to a 30% drop in world solar-power prices.”), included at Exhibit 1-24.

See Performance Data, included at Exhibit 1-9.
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1’ particularly during a time of strong demand, is

clearly attributable to the influence of unfairly traded Chinese imports.

he lost sales evidence included in the Petitions at Exhibit I-S further demonstrates that

Chinesh pricing is, on average, well below [ COt-p ciA 7
]] Import prices from China show consistent, widespread, and substantial underselling of

prices offered by U.S. producers. [ Corpae. ,Va”i. ;cttt

j Indeed, large Chinese producers such as Suntech,

Irma, and Yingli Green Energy Holding Co., Ltd. (‘Yingli”) “have taken numerous customers

away from [

C OAf c&tt..j

This underselling, which existed throughout the period and became more prevalent and

widespread in 2011, was directly responsible for the loss of [ j sales volumes and

revenues by U.S. producers. For example, in [ Yeo-f 1’ [ CompM7 Coa’pt’y

quoted I, 0013 ] at $[ *] per watt. The price quoted by domestic

producers to fill this same order was $[ t ] per watt.82 This is but one example of a growing

trend in which unfairly traded Chinese subject imports have undersold U.S. CSPV cell and

module offers. U.S. producers find themselves forced to match these low-priced imports or lose

78 Id.

See Id; Exhibit 1-8 (lost sales).

Exhibit I-S (lost sales).
-

_

] Aff., included at Volume II of the Petitions, Exhibit 11-1.
82 Exhibit 1-8 (lost sales).
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the sales. Chinese prices have adversely affected the financial- performance of the dowestic

industry by-drawing millions of dollars of business and revenues away from U.S. companie&

These facts plainly indicate that underselling by Chinese producers -has been significant.

Petitioner also believes that underselling will be clearly evidenced in the data that the

Commission collec-ts on prices of particular product-s. Based on how the industry prices products

and compares pricing, it is important that the Commission collect pricing product data on a

dollar-per-watt basis. Therefore, the Commission should collect the total watts sold per product

per quarter and the total revenue per product per quarter for the following products:

Product 1: Crystalline silicon module, with a peak power wattage of between 226
to 230 Wp

Product 2: Crystalline silicon module, with a peak power wattage of between 231
to 235 Wp

Product 3: Crystalline silicon module, with a peak power wattage of between 236
to 240 Wp

Product 4: Crystalline silicon module, with a peak power wattage of between 241
to 245 Wp

C. Unfairly Traded Subject Imports Have Had an Injurious Impact on the
Domestic Industry

In examining the impact of subject imports on the domestic industry, the Commission

must consider “all relevant economic factors which have a bearing on the state of the industry

within the United States.” Such factors include declines in output, sales, market share, profits,

productivity, return on investments, and utilization of capacity; factors affecting domestic prices;

negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital,

and investment; and negative effects on production and development efforts.84 All relevant

83 19_U.s.c. § 1677(7)(C)(iii).
84 Id.
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factors are considered “within the context of the business cycle and conditions of compej.ition

that are distinctive to the affected industry.””

Chinese producers’ nd exporters’ practices have had grievous consequences for the

domestic industry. The sharp increase of dumped and subsidized Chinese imports at

extraordinarily low prices caused U.S. prices to freefall, even as demand in the United States

grew. Indeed, although the U.S. solar market grew to $6 billion in 2010, up from $3.6 billion in

2009, and grid-connected PV installations reached 878 MW in 2010, up from 435 MW in 2009,86

plummeting U.S. prices resulted in extraordinary losses in the U.S. industry, as U.S. producers

had to significantly reduce prices to compete with Chinese product or lose U.S. sales. As a

result, the domestic industry suffered from a cost-price squeeze and staggering losses at a time

when it should have been profitable. These losses continue to mount. Several U.S. cell and

panel producers have declared bankruptcy, slashed their workforces, and/or completely shut

down U.S. facilities. Thus, dumped and subsidized Chinese imports have caused material injury

to the domestic industry. As a representative of Suniva Inc. has noted, “{i}f something isn’t

done, no one will be making solar PV in the U.S.”

1. [ /%Jaa f1v t
j Demonstrate the Injurious Impact of

the Substantial Volumes of Unfairly Traded Imports From China

Despite growing U.S. demand in 2010 and 2011, the surge in dumped and subsidized

Chinese imports prevented the domestic industry from taking advantage of the significant growth

Id.
86 See Sojar Energy Industries Association, U.S. Solar Market Insight: 2010 Year in Review, Executive
Summary at 2-3 (2010), included at Exhibit 1-14. See also Solar Energy Industries Association, U.S. Solar Market
Insight: 2” Quarter 2011, Executive Summary at 3 (2011) (noting that U.S. demand has continued to grow in 2011,
while global demand has been sluggish), included at Exhibit 1-16.

Stephen Lacey. How China Dominates Solar Power: Huge Loans From the Chinese Development Bank are
Helping Chinese Solar Companies Push American Solar Firms Out of the Market, The Guardian, Sept. 12, 2011,
included at Exhibit 1-24.
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in the market. Domest-ic producers have been forced to choose between simply losing sa1e to

the. Chinese or lowering prices to compete with 4umped and subsidized Chinese imports such

that they cannot cover their costs, resulting in a classic cost-price squeeze. Indeed, while

Co-nfatr.y

That

flo.r /
rM€ feAEJ

This indicates that while U.S. demand increased in 2011, resulting in an increase in

sales, domestic producers [ C.o1..y /Vtnct 4—C

due to the price suppressing and depressing effects of Chinese imports.

c1C.. 1. As discussed below, the entire domestic

industry has suffered heavy losses, and several U.S. manufacturers have been forced to declare

bankruptcy and/or shut down operations due to the surge in dumped and subsidized Chinese

imports.

2. Numerous U.S. Producers Have Shuttered U.S. Production, Reduced
Workforces, andlor Declared Bankruptcy

The growing U.S. market for CSPV cells and panels should have resulted in a strong and

profitable domestic industry. However, the collapse in market pricing and the significant

increase in operating losses that resulted from the influx of Chinese imports forced U.S.

manufacturers to shut down facilities, significantly reduce workforces, and declare insolvency.

In September 2011, the adverse effects of huge volumes of unfairly traded Chinese subject

88 See Exhibit 1-9 (Performance Data).
Busmess Proprietazy Infozmatjon Deleted
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imports forced SolarWorid to idle its Camarillo, California facility and layoff 186 worlers.89

Several other U.S. CSPV manufacturers have recently shut down U.S. operations, laid off

workers, and/or filed for bankruptcy. For example:

• Evergreen Solar Inc., one of the largest domestic CSPV cell producers, closed its
U.S. operations in March 2011, resulting in the ioss of 800 American jobs. The

kompany’s’ CEO explained that “Solar manufacturers in China have received
;considerable government and financial support.”9° Evergreen declared
bankruptcy in August 2011, and its equipment will be auctioned at the end of
October 2011, with most of the potential buyers being from China.9’ Evergreen
also transferred its operations to China.92

• Solon Corp., a U.S. module producer, shut down its Tucson, Arizona facility in
August 2011, resulting in the loss of 65 jobs.93

• Solar Power Industries Inc., a U.S. cell and panel producer, significantly reduced
its workforce at its Rostraver, Pennsylvania plant in June 2011, citing an
inventory glut and overseas competition.94

• SpectraWatt Inc. shut down its Fishkill, New York solar cell plant in April 2011,
resulting in the loss of 117 jobs, due in large part to dumping by Chinese
producers.95 SpectraWatt ultimately declared insolvency in August 2011. Its
140,000-square-foot state-of-the-art facility and equipment were auctioned in

• September 2011. SpectraWatt’s equipment was auctioned to Canadian Solar Inc.,
a Chinese company, at 5 cents on the dollar, and its equipment likely will be
moved to China.96

89 Coapc.t
9° Exhibit 1-19 (chart of U.S. plant shutdowns).

Andrew Dodson, Report: Most Potential Buyers in Evergreen Solar Auction are From China, MLive.com,
Oct. 12, 2011, included at Exhibit 1-24.
92 Keith Bradsher, Solar Panel Maker Moves Work to China, The N.Y. Times, Jan. 14, 2011, included at
Exhibit 1-24.

See. Exhibit 1-19 (chart of U.S. plant shutdowns).

Id.

Id.

Press Release, SpectraWatt Solar Cell Manufacturing Facility to be Auctioned on September 28 (Sept. 7,
2011), included at Exhibit 1-24.
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• BP Solar shut down its Frederick, Maryland CSPV plant, which employed 320
workers, in March 2010. BP has indicated that it will move its production to
other locations, including China.97

• In mid-September 2011, Calisolar Inc., a U.S. producer of CSPV cells iocated in
Sunnyvale, California, laid off 80 workers. Calisolar recently shifted entirely to
production of polysilicon and wafers. According to news reports, two-thirds of
the solar silicon bricks will be exported to China and other countries.98

Dumped and subsidized Chinese imports are pushing U.S. manufacturers out of the

CSPV cell and module industry. These facts constitute overwhelming evidence that dumped and

subsidized imports from China have had a significant impact on domestic producers.

3. The Domestic Producers that Remain Have Not Been Able to
Effectively Utilize Their Existing Capacity

Although demand in the United States grew over the period, the surge in dumped and

subsidized imports captured much of this demand, continually forcing reductions in U.S. market

prices. While [ ‘0f Y&r

No.rit Nyc

J99 The domestic industry had ample available capacity to service increasing demand.

One need only consider the [ /VOI,, hV.P_ I experienced at the hands of

subject imports to appreciate their detrimental impact. But for the sudden increase of unfairly

traded subject imports capturing U.S. sales, the domestic industry would have been able to

further increase it production and shipments and maintain its prices [ ].

See Exhibit 1-19 (chart of U.S. plant shutdowns).

See Carmen K. Sisson, Senator: Correnti Made Solar Deal More Attractive, The Dispatch, Sept. 15, 2011,
included at Exhibit 1-24.

See Exhibit 1-9 (Performance Data).
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4 [ We fvt
in Chinese Imports

The causal link between increased volumes and market share of subject imports, axid

declining profits and market share of the U.S. industry, is corroborated by documented lost sales

and lost revenue information. As demonstrated in ExhibitFS, Petitioner has provided evidence

that it has lost sales of subject merchandise to competing Chinese imports. In 2011 alone,

as a result o unfairly traded imports

from China.100 The [ Ca”pW7 J to Chinese imports in 2011 represents

Yap ])01 This information is

indicative of the injury that unfairly traded imports from China have caused to the U.S. domestic

industry.

IV. THE DOMESTIC IN)USTRY IS THREATENED WITH MATERIAL INJURY
BY REASON OF UNFAIRLY TRADED SUBJECT IMPORTS

In addition to analyzing present material injury, Section 771(’7)(F) of the Tariff Act

requires the Commission to determine whether the domestic industry is threatened with material

injury by reason of unfairly traded imports from China. In making this determination, the

Commission is directed to examine a number of factors. These factors include the following:

(1) If a countervailable subsidy is involved, such information as to the nature of
the subsidy, and whether imports of the subject merchandise are likely to
increase;

(2) Any increase in production capacity or existing unused capacity in the exporting
country likely to result in a significant increase in imports of the merchandise to
the United States;

(3) Any rapid increase in the U.S. market penetration and the likelihood that the
penetration will increase to an injurious level;

I Lost Sales Due to the surge

100 Exhibit I-S (lost sales).

Id.; Exhibit J-9 (Performance Data).
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(4) Price depression or suppression resultingtrom subject imports;

(5) Inventories of the subject merchandise;

(6) The actual and potential negative effects on the existing development and
production- effects of the domestic industry; and

(7) Any otherdeuronstrable advers&trends that indicate the probability that there is
likely-to be material injury by reason of subject imports.’°2

The Tariff Act states that the Commission shall consider the above factors as a whole.

The Act further directs the Commission to make this determination on the basis of “whether

further dumped or subsidized imports are imminent and whether material injury by reason of

imports would occur unless an order is issued . . . under this subtitle. . . . Such a determination

may not be made on the basis of mere conjecture or supposition.”°3

In addition to the present material injury caused by subject imports, Chinese subject

imports pose a real and imminent threat of additional material injury to the domestic industry and

its workers. The domestic CSPV industry is at a critical juncture, and requires relief from the

continually increasing volume of dumped and subsidized Chinese imports. Several U.S.

producers have already declared bankruptcy, slashed their workforces, and/or completely shut

down facilities. Without relief from unfairly traded Chinese imports, this number will

undoubtedly increase. U.S. prices and profitability continue to plummet, making domestic

producers highly vulnerable. Making matters more grim, the global economy has taken a sharp

downturn in recent months, and prospects for a “double-dip” recession are mounting.

In the absence of relief, Chinese producers will continue to ship enormous volumes of

CSPV cells and panels to the U.S. market. Fueled by massive and unprecedented government

subsidies, China’s capacity is large and growing exponentially every year. Chinese producers

102 19’TJ.S.C. § 1677(7)F)(i).

103 Id. § 1677(7)(F)(ii).
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are planning to double their capacity by the end of 2011 (to 37 OW), and will have uiused

capacity in 2011 (9GW) that is several times larger than the U.S. market.’°4 This capacity is

expected to continue to swell in the next few years. Moreover, China is an export platform.

Chinese producers and exporters are -almost entirely -dependent on exports to offload capacity.105

Duringthe period, -the volume of Chinese imports rapidly accelerated, reaching 44.6 million cells

and pneis in the first -eight months of 2011.106 With demand for PV products in Europe

stagnating due to tight credit markets and reduced incentives for renewable energy,’°7 China, in

coming years, almost certainly will increasingly target the U.S. market, which has abundant

rooftop and land availability and high electricity consumption.

Chinese producers have demonstrated the ability, willingness, and desire to ship

enormous volumes of dumped and subsidized product into this market in a very short period of

time, and irrespective of actual demand. Given the vulnerability of the U.S. industry, in the

absence of AD and CVD orders, any hope of recovery for domestic producers and their workers

will be shattered, resulting in many more workers losing their jobs and the possible closure of

additional domestic facilities. In light of the fact that several domestic producers have already

shut down their U.S. operations, such a development will put the ‘ery future of the domestic

industry at risk.

104 Chinese Capacity Chart, included at Exhibit 1-20.

Fits and Starts in China’s Polysilicon Industry, The China Sourcing Blog (May 20, 2011, 10:20 am),
included at Exhibit 1-24.

-

106 See Exhibit 1-6.
107 European Photovoltaic Industry Association, Global Market QutloQk For Photovoltaics Until 2015 at 25,
included at Exhibit 1-15. See also id. at 34.
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A. All Issues Relevant to the Commission’s Threat of Material Injury Anlysis
Should Be Considered in Light of the Current Economic Crisis

In assessing the threat of material iiijury by reason of subject imports, the Commission

should analyze the relevant statutory factors in light of the economic crisis that began in 2008

and greatly affected the United States and other world economies,108 and continues to have

particul-ar implications for the renewable energy market, including the subject merchandise and

the domestic like product. Demand for CSPV cells and panels depends in part on the ability to

finance new solar energy projects, which require significant amounts of capital. The financial

crisis in 2008 and the severe credit crunch throughout the global economy limited access to

capital, thereby limiting growth in all sectors of the economy, including solar development.

These macroeconomic factors do not, of course, dictate the results in any particular

investigation. They are, however, relevant to the Commission’s consideration of the statutory

factors here, as well as its consideration of the vulnerability of the-domestic industry to threat of

material injury by reason of subject imports. This is made clear by the Statement of

Administrative Action (“SAA”) accompanying the Uruguay Round Agreements Act:

In threat determinations, the Commissioirmust carefully assess current trends and
competitive conditions in the marketplace to determine the probable future impact
of imports on the domestic industry and whether the industry is vulnerable to
future harm.’°°

105 See International Monetary Fund, World Economic Outlook UPDATE: Contractionaty Forces Receding
But Weak Recovery Ahead (July 8, 2009), attached at Exhibit I-21A (describing the economic crisis as a “recession
unprecedented in the postWor1d War H era”). In 2009, President Obama stated that the United States is in the
“midst of our greatest economic crisis since the Great Depression.” GPO, The President’s Weekly Address (Feb. 7,
2009), available at http://www.gpo.gov/fdsys/pkg/PPP-2009book1/pdf/PPP2009-book1-Doc-pg55.pdf.
09 Uruguay Round Agreements Act, Statement of Administrative Action, H.R. Rep. 103-3 16 at 885 (1994),

reprinted in 1994 U.S.C.C.A.N, 4040,4210 (“SAA”).
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In other words, the SAA recognizes that market conditions-(such as the current economic crisis)

may weaken the domestic industry such that subject imports could threaten material injury. As

demonstrated below, that is certainly the case here.

As credit markets began to thaw in the United States and new projects began to come

back dn-line, the domestic industry should have been able to take advantage of new

opporti1ni’ties. U.S. PV installations doubled from 2009 to 2010, and continued to increase in

2011)10 Yet, through substantial margins of underselling, subject imports captured most of the

increase in demand, surging into the U.S. market at the expense of the domestic industry.

Recently, Federal Reserve Chairman Ben Bernanke warned that the limited economic

recovery that has taken place “is close-to faltering” as a result of a jobs crisis in the United States

and a debt crisis in Europe.’1’ The U.S. CSPV industry’s share of those job losses is attributable,

in large part if not entirely, to Chinese imports. The current global economic situation is

precarious and the prospects for a double-dip recession are mounting. In its September 2011

World Economic Outlook, the International Monetary Fund (“IMP”) concluded that “{t}he

global economy is in a dangerous new phase. Global activity has weakened and become more

uneven, confidence has fallen sharply recently, and downside risks are growing.””2 As growth

prospects have dimmed since August, “worries have extended to more European countries and to

See Solar Energy Industries Association, U.S. Solar Market Insight: 2010 Year in Review, Executive
Swnrnary at 2-3 (2010), included at Exhibit 1-14; Solar Energy Industries Association, U.S. Solar Market Insight:
2 Quaner 2011, Executive Summary at 2(2011). included at Exhibit 1-16.

Martin Crutsinger and Christopher S. Rugaber, Bernanke Warns Recovery ‘Close to Faltering’, Associated
Press, Oct. 4,2011, included at Exhibit 1-24.

-

112 International Monetary Fund, World Economic Outlook: Slowing Growth, Rising Risks at xv (Sept. 2011),
included at Exhibit 1-21W
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countries beyond Europe — from Japan to the United States.””3 These worries have 1e4 to a

partial freeze of financial flows)t4

As a result, the IMF’s- outlook for advanced economies is for a “weak and bumpy”

recovery, with “prospects for emerging market economies ... becom{ing} more uncertain

again.”?5 Real gross domestic product (“GDP”) in advanced economies is projected to expand at

an “anmic” pace of just over 1 percent in 2011 and 2 percent in 2012.116 However, these

projections assume that the growing downside risks do not materialize. These risks include the

European sovereign debt crisis, decreasing economic activity and deteriorating financial

conditions in the United States, and increasing volatility in global financial markets.”7

According to the IME, these downside risks are “very real” and could have “severe repercussions

for global growth,” rendering both advanced and developing economies “unusually

vulnerable.””8

The World Bank has echoed similar concerns regarding the imminent downside risks to

the global economy. In a September 22, 2011 press conference, World Bank President Robert

Zoellick stated that “the world is in a danger zone.”119 Zoellick noted that the European debt

crisis represents “a new and larger risk loom{ing}” over the global economy and that any

113 Id. at xiii.

Id.
115 Id. at xv.
116 Id.

Id.
118 Ii at xiv, xvi. In fact, Wells Fargo Securities recently concluded that the Eurozone has gone from ‘bad to
worse,” including the fact that the “flash” purchasing managers’ indices (“PMIs”) for September declined even
further with the manufacturing and services sectors in contraction. Wells Fargo Security, Weekly Economic and
Financial Commentary at 1 (Sept. 23, 2011), included at Exhibit 1-22.
119 Annual Meetings 2011 Opening Press Conference, World Bank Group President Robert B. Zoellick (Sept.
22,2011), available at
http:f/web.worldbank.org/WBSITE/EXTERNAIJNEWS/0,,contentMDK:23008987—pagePK:34370-piPK:34424--t
heSitePK:4607,00.html.
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worsening of the European crisis would create a damaging cycle in the global economy, resylting

in sharp growth declines in advanced and developing economies.’2°

The economic outlook for the U.S. economy is similarly grim. On September 27, 2011,

the chief economist for the Dallas Federal Reserve Bank stated that the U.S. economy is on a

“knife cdge” between growth and contraction and that the economy was “at a tipping point

where hings might not go the right way.”121 He concluded that the U.S. economy is “in the

midst of the Second Great Contraction” and that the “patient is still not ready to get out of the

hospital.”22 Indeed, the growing uncertainty in the U.S. and world economies has already hit the

U.S. manufacturing sector)23 For example, Moody’s Investors Service recently cautioned that

“slower growth” is ahead for North American manufacturers)24 The current global economic

uncertainty has the potential to limit future demand for CSPV products.

Such macroeconomic factors make the domestic industry increasingly vulnerable to

additional material injury by reason of dumped and subsidized subject imports.

B. China Encourages Exportation of Subject Merchandise Through
Countervailable Subsidies

The Government of China and local and provincial governments within China provide

numerous export subsidies identified in Articles 3 and 6.1 of the Subsidies Agreement to Chinese

producers of subject imports. Among the most significant examples are the following:

120 Update: World Bank Chief Warns of Pull-Back in Emerging Markets, Dow Jones Newswire, Sept. 19,
2011, included at Exhibit 1-24.
121 U.S. on “Kr4fe Edge” of Contraction: Fed Economist, Reuters, Sept. 27,2011, included at Exhibit 1-24.
122 Id.

The Institute for Supply Management’s monthly purchasers managers index (‘PMI”) registered 50.9 in
July, down from 55.3 in June and its lowest point since July 2009 — suggesting that growth in the U.S.
manufacturing sector is stalling. [ /f’ Tic i.e :t#€.], included at Exhibit 1-24.
124

1. included at
Exhibit 1-24.
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• -Raw Material Inputs for Less than Adequate Remuneration: There are- different
means by which the Chinese government likely provides material inputs
(including dIysi1icon, aluminum, water, and power) to its CSPV cell producers
for less than adequate remuneration. Perhaps most importantly, the polysilicon
industry in China is state-owned. Polysilicon is the -primary input for CSPV
production. In addition, China currently maintains export restrictions on various
grades of silicon, which ensures an abundant domestic supply of silicon-in China,
thus artificially depressing the domestic price of polysilicon and providing raw
material inputs to CSPV cell producers for less than adequate remuneration.’
The World Trade Organization (“WTO”) already has found that China’s export

“quotas and taxes on silicon and silicon carbide are not permissible, and distort
trade by lowering prices in China and increasing prices for the rest of the world.’26

• Preferential Loans at Below Market Rates: There is abundant evidence that the
Chinese government directly subsidizes CSPV cell producers through massive
and unprecedented preferential loans, grants, and other direct infusions- of funds,
primarily from state-owned banks. In previous cases, the Department has found
that the Chinese banking industry is primarily controlled by state-owned banks.
These banks’ lending policies are driven by political directives from the central or
provincial governments, rather than creditworthiness or other market-based
factors. These “policy loans” have generally gone to state-owned enterprises and
to industries favored by the government (including, now, the solar energy
industry) on preferential, non-commercial terms. Petitioner has presented
evidence of more than S40 billion in loans and loan guarantees to solar
producers.

• Export Financing: The Government of China has several programs i-n place to
subsidize exports of “high-tech products,” including solar products. For example,
exporters of products listed on the government’s “Catalogue of Chinese High-
Tech Products for Export” (which includes “solar photovoltaic power generation
systems”) are eligible to receive export seller credits and other financing from the
Export-Import Bank of China (“China ExIm Bank”). Various reports indicate that
the terms upon which financing is provided by China ExIm Bank are highly
concessional and below the rates at which OECD-member export credit agencies
provide financing.’

• Export Insurance: The Government of China provides subsidized export credit
insurance for green technology goods through the China Export and Credit
Insurance Corporation (“Sinosure”). Sinosure provides what it calls “Green

See Volume ifi of the Petitions at VJ.B.2.
126 China - Measures Related to the Exportation of Various Raw Materials, Report of the Panel, WTIDS394IR
‘fl 7.95-7.98 (July 5,2011).
127 Sie Volume III of the Petitions at VI.D.
128 Id. at VI.G.
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Express” treatment, or a package of preferential policies, to high-tech exporters,
such as exporters of solar products. Solar energy has been a key focus for
Sinosure. Sinosure underwrote $1.25 billion in photovoltaic exports from China,
covering nearly half of all Chinese exports of this product, in the first half of 2Q09
alone. The premiums charged by Sinosure for export credit insurance are
reportedly so low that they are inadequate- to cover long-term operating costs and
losses of the program.’29

lither Types .f Government Directed Capital Infusions: China’s solar industry
also is expected to benefit from significant additional subsidies as China’s 12th

-Five-yew Plan is implemented. The plan identifies seven “Strategic Emerging
Industries” (“SETs”) that China considers vital to continued economic growth.
Solar energy is included within “clean” or “new energy;’ one of the SETs
identified by the 12” Five-Year Plan. The Plan contemplates massive subsidies
for the SETs, and China will reportedly invest $760-billion over the next 10 years
in the “clean energy” sector, with more than $35 billion to be invested in solar
energy alone.’30

These subsidies and others, Which are described in detail in the countervailing duty

volume of the Petitions, strongly indicate that the surge in exports from China is likely to

increase. Accordingly, this statutory factor indicates that subject imports threaten the domestic

industry with additional material injury.

C. Subject Producers Have Significant Volumes of New and Unused Capacity,
Which Indicate the Likelihood of Substantially Increased Imports

The unprecedented increase in Chinese CSPV capacity weighs heavily in favor of an

-

. affirmative threat determination. Chinese producers shipped more than 44.6 million units of

subject imports in the first eight months of 2011 alone. This was enough high volume, low-

priced product to cause a collapse in U.S. prices, even during a time of relatively strong demand.

Chinese producers already account for approximately 50 percent of global CSPV cell capacity.’3’

129 Id. at VI.H.
130 Id. atIll.B.1.

Eu;opean Photovoltaic Industry Association, Global Market Outlook For Photovoltaics Until 2015 at 37,
included at Exhibit 1-15.
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According to Photon International, China’s CSPV cell capacity in 2010 was nearly 18

Further, Chinese producers had approximately 5 OW of unused capacity in 2010) This unused

capacity alone is enough to saturate-the U.S. market several times over.

Making matters worse, -despite the fact that global production capacities in 2010 were

“substntial1y higher’ than demand for PV products, resulting in a glut of inventory)34 China is

contimling to expand its PV CSPV cell and panel capacity.. Production of polysiicon in China,

the main raw material for CSPV cells, is expected to rise dramatically in coming years)35

Reports indicate that some Chinese companies, including Trina Solar Ltd., one of China’s largest

producers, have long-term, high-volume polysilicon procurement contracts that essentially

require them to continue to expand capacity and production regardless of market conditions.136

Photon International estimates that by the end of 2011, Chinese CSPV cell capacity will

have doubled, reaching nearly 37 OW.137 Not surprisingly, -China’s unused capacity is also

expected to grow from 2010, rising to approximately 9 GW by the end of 2011.138 Examples of

major projects in China include:

• Yingli, one of the world’s largest CSPV cell producers, is planning a capacity
expansion of 700 MW in its Baoding and Hainan Province facilities by the end of
this year, despite acknowledging existing oversupply in the industry.139 This

132 Chinese Capacity Chart, included at Exhibit 1-20.

is
134 European Photovoltaic Industry Association, Global Market Outlook For Photovoltaics Until 2015 at 37,
included at Exhibit 1-15; Photon at 78-79 (July 2011), included at Exhibit 1-24.
135 Solar Industry, PV Po(ysilicon Output From Chinese Manufacturers to Rise Dramatically, Aug. 12, 2011,
included at Exhibit 1-24.
136 See Bronte Capital, Trina Solar: Somebody Got Lucky, but it was an Accident, Aug. 10, 2011, included at
Exhibit 1-18K
137 Chinese Capacity Chart, included at Exhibit 1-20.
138

‘39 YiflgIi Green Energy Holdings Co. Ltd. Form 20-F for the Period Ending Dec. 31, 2010 at 11,50, and 54,
included at Exhibit 1-17W Yingli Green Energy Holdings Co. Ltd. Form 6-K for the Month of August 2011 at 1,
included at Exhibit I-17A; March 2011 Photon Int’l Survey at 192, included at Exhibit 1-10; Michael Forsythe,
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expansion will bring Yingli’s total cell capacity to 1.7 OW, an increase of 70
percent from 2010.140

• Hareon Solar TechnolGgy, one of the fastest growing producers, is planning to
boost capacity to 1,560 MW, an increaseof approximately 170 percent from 2010
levels.’41

• Jinko Solar Holding Co. Ltd. plans to expand its capacity from 600 MW to 1,500
--

• X+toup Dmegc Magnetics Co. Ltd. pians to nearly triple its capacity, from 360
MW to 1,000 MW’43

The U.S. marketlikely will be targeted to absorb China’s massive CSPV cell and panel

capacity. Chinese CSPV cell and panel producers rely almost enthely on exports. Demand in

Europe, which has been one major outlet for China’s overwhelming capacity, is expected to

shrink, or, at best, remain relatively flat, in the next few years, due to cuts in solar power

incentives and difficulties in obtainingfinancing for new renewable energy projects.’” The Solar

Energy Industries Association predicts a “slowdown in major European markets (most notably

Italy and Germany)” in 2011.145 The European Photovoltaic Industry Association has noted that

“{t}he major growth experienced by the EU market last year {20-i0} is unlikely to be reproduced

in coming years. . . . EPIA expects the market to at best stabilise in the EU in 2011 and 2012

Yingli CEO Says Solar Company Prepared for Drop in Panel Prices, Bloomberg.com, June 20, 2011, included at
Exhibit 1-24.
‘4° Yingli Green Energy Holdings Co. Ltd. Form 20-F for the Period Ending Dee. 31, 2010 at 11,50, and 54,
included at Exhibit I-17B; March 2011 Photon Int’l Survey at 192, included at Exhibit 1-10.
141 March 2011 Photon Int’l Survey at 205, included at Exhibit 1-10.
142 Id. at2lO
143 Id. at 212.

See Cassandra Sweet, Solar-Panel Firms’ Outlook Dims, May Retnain Darker, Dow Jones Newswires, Oct.
3, 2011, included at Exhibit 1-24.
145 Solar Energy Industries Association, U.S. Solar Market Insight: Quaner 20)1, Executive Summary at 2
(2011), included at Exhibit 1-23.
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before recovering in 2013.[46 Moreover, Europe is still in the midst of a debt crisis, d it

-appears unlikely thatEurope will absorb the PV capacity that it previously had developed, much

less-additional Chinese capacity.’4’

Tosses in the European market likely will not be replaced by increasing domestic

shipmnts in China’-s home market. Although China’s home market is expected to grow, it is

small dnd will not be nearly large enough to absorb China’s capacity. Indeed, “China made half

of the world’s solar panels in 2010, {but} only 1% was {sic} domestically insta1led.””

According to The New York Times, well over 90% of Chinese production is exported)49 In this

regard, for example, Yingli, one of China’s largest CSPV cell and panel producers, exported

approximately 95 percent of its production in each year of the period)50 Yingli also has

specifically noted that it intends to further grow its business in the United States)51

Given that glabal PV growth is slowing, Chinese producers are likely to increasingly

target the U.S. market. With abundant rooftop and land availability, an abundant and high-

quality photovoltaic resource, and high electricity consumption, the United States is considered

to be one of the most attractive markets for CSPV cells and panels.’52 These factors will provide

Chinese producers with even more incentive to shift enormous export volumes from other

146 European Photovoltaic Industry Association, Global Market Outlook For Photovoltaics Until 2015 at 25,
included at Exhibit 1-15. See also Ed. at 34.
147 Martin Crutsinger and Christopher S. Rugaber, Bernanke Warns Recovery ‘Close to Faltering’, Associated
Press, Oct. 4, 2011, included at Exhibit 1-24.

Fits and Starts in Chinas Polysilicon Industry, The China Sourcing Blog (May 20, 2011, 10:20 am),
included at Exhibit 1-24.
149 See Keith Bradsher, China Racing Ahead of U.S. in the Drive to Go Solar, The N.Y. Times, Aug. 25, 2009,
included at Exhibit 1-24.

Yingli Green Energy Holdings Co. Ltd. Form 20-F for the Period Ending Dec. 31, 2010 at 17, included at
Exhibit I-17B.

-

151

152 Solar Energy Industries Association, U.S. Solar Market Insight: 2010 Year in Review, Executive Summary
at 4. 13 (2010), included at Exhibit 1-14.
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markets to the United States, demonstrating a threat of additional material injury to dowestic

-producers.

D. The Volume and Market Penetration of Subject Imports Have Increased,
Indicating the Likelihood of Substantially Increased Imports

As detailed above, both the volume and market penetration of-Chinese imports increased

enormOusly over the period. Chinese imports rose from 3.8 million units in 2008 to 17.4 million

units in 2010, an increase of 358 percent. In the first eight months of 2011 alone, Chinese CSPV

imports reached a remarkable 44.6 million units, comprising 45.6 percent of all U.S. imports.

When this volume is annualized, imports are expected to reach nearly 66.8 million units by the

end of 2011.

The fact that Chinese imports have risen by such an extraordinary amount, both in terms

of volume and market penetration, strongly indicates that such imports are quickly increasing

their presence in the U.S. market. With Chinese producers piarining to double total production in

2011 — from 13 SW in 2010 to 28 SW in 2011 — and continue increasing production in coming

years, this trend will undoubtedly accelerate in the absence of affirmative determinations by the

Commission.’53 Accordingly, the rapid and- sharp increase in imports during the period indicates

“the likelihood of substantially increased imports” and supports a finding that the domestic

industry is threatened with additional material injury.’TM

E. Subject Imports are Entering at Prices that are Likely to Have a Significant
Depressing or Suppressing Effect on Domestic Prices, and are Likely to
Increase Demand for Further Imports

Subject imports dramatically undersold the domestic like product throughout the period,

and this underselling has had significant effects on U.S. pricing. As noted above, price per watt

Chinese Capacity Chart, included at Exhibit 1-20.

19 U.S.C. § 1677m(F).
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is the main driver in purchasing decision& [ f%4MA- *

* r I as a result of dumped and subsidized Chinese

pricing.’55 -Some Chinese producers have gone so far as to say that they are looking forward to

failing prices, presumably to allow them to push even more dumped and subsidized imports into

the United States) This price pressure from low-price, subsidized Chinese producers is

expectd to continue to be an issue, which likely will result in additional plant closures.

Accordingly, this statutory factor shows that the domestic industry is threatened with -additional

material injury from subject import&

F. Inventories of the Subject Merchandise Threaten the Domestic Industry with
Additional Material Injury

Petitioner does not have access to data -regarding inventories of CSPV cells and panels in

China. However, the surge in Chinese imports, particularly in the latter portion of the period,

resulted in inventories of dumped and subsidized Chinese CSPV imports in the United States.’57

(\Jcp.,at 7\’o..u.. +4s’t. ], as Chinese CSPV imports surged

into the U.S. market.’58

Globally, CSPV capacity far exceeds demand, and inventories are increasingly becoming

a “serious issue.”59 In the U.S. market, as demand increased, the domestic industry increased

Exhibit 1-9 (Performance Data).

See Michael Forsythe, Yingli CEO Says Solar Company Prepared for Drop in Panel Prices,
Bloomberg.com, June 20, 2011, included at Exhibit 1-24.

While Petitioner does not have access to Chinese inventory data for the CSPV cell industry as a whole,
Trina Solar Ltd.’s inventories grew from $79 million to $180 million from the quarter ending Dec. 31, 2010 to the
quarter ending March 31, 2011. Trina Solar is one of the largest CSPV cell and panel producers in China, and,
therefore, its data likely is illustrative of the growing inventories of Chinese producers. See Bronte Capital, Trina
Solar: Somebody Got Lucky, but it was an Accident, Aug. 10, 2011, included at Exhibit 1-188. See also Paula
Mints, PV Market Analysis: Mid-2011 Pause for Reflection — Just Don’t Pause for Long, Aug. 11,2011. included at
Exhibit 1-24 (“Currently, most of the held inventory is in China.”).
158 Exhibit 1-9 (Performance Data).
‘59 Paula Mints, PVMarket Analysis: Mid-2011 Pause for Reflection — Just Don’t Pause for Long, Aug. 11,
2011, included at Exhibit 1-24. See also July 2011 Photon Int’l Survey at 78-79, included at Exhibit 1-24;
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production. However, subject imports swamped the market, far outstrippiüg U.S. demai4 and

creating an inventory overhang. Domestic producers will likely lose significant sales volumes

over the coming months and/or will be forced to further reduce prices in order to compete with

CS-PV cells and panels that are already in inventory. Therefore, the Commission should

concluØe that thi&. factor also indicates that the domestic industry is threatened with further

materth injury by reason of unfairly traded imports.

G. Subject Imports are Hindering the Existing Development and Production
Efforts of the Domestic Industry

CSPV cell production is highly capital-intensive and technologically sophisticated. As

discussed above, [ CAJtefG.ei_y gt4utt tiii-t j several U.S. producers have

already declared bankruptcy. The presence of enormous volumes of subject imports has forced

several domestic producers to close their facilities and lay off workers at a time when they

should be able to sell CSPV cells and panels for a profit. In this regard, for example, SolarWorid

recently idled its Camarillo, California facility and laid off 186 workers. Continuing harm of this

type will make it difficult, if not impossible, for domestic producers to continue to adequately

fund their development and production efforts,

H. Other Demonstrable Adverse Trends Indicate the Probability that There is
Likely to Be Material Injury by Reason of Subject Imports

In addition to the factors discussed above, several other adverse trends demonstrate that

subject imports are likely to cause additionalmaterial injury to the domestic industry.

First, the Chinese government believes that it must maintain economic growth —

including export growth — in order to maintain social stability and regardless of profitability.

China responded to the economic crisis that began in 2008 by promoting exports, including

Cassandra Sweet, Solar-Panel Firms’ Outlook Dims, May Remain Darker, Dow Jones Newswires, Oct. 3, 2011,
included at Exhibit 1-24.
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CSPV cells and panels, in order to export its way out of the recession. This export-oripted

model continues today, and likely will continue for the foreseeable future.

Further, the global economic recovery is in a precarious position. The European

economies are experiencing their own financial crisis, which is tempering economic growth in

the United States and around the world. To the extent the European financial crisis causes the

United States to slip back into a recession, solar project development could experience a

slowdown. At the same time, the domestic industry is experiencing significant financial losses

and is already vulnerable to significant additional material injury by reason of the subject

imports. A slowdown in solar projects would exacerbate the material injury caused by the subject

imports.

Finally, the Section 1603 Treasury Cash Grant program under the American Recovery

and Reinvestment Tax Act of 2009 is set to expire at the end of 2011. This program reimburses

applicants up to 30 percent of the eligible costs of installing solar energy property used in a trade

or business)60 While an Investment Tax Credit, which reduces overall tax liability, will still be

available for solar projects until 2016, this tax credit is viewed as a less favorable incentive than

the cash grant. Qualified solar energy installation property must either be placed in service by

the end of 2011 or construction must begin by the end of 2011 in order to be eligible for the cash

grant. This program and its 2011 expiration date likely will explain some growth in U.S.

demand in the latter portion of 2011, as applicants attempt to lock down 5 percent of their project

construction costs by the end of the year to ensure eligibility for the grant. The expiration of this

program almost certainly will hamper U.S. demand for CSPV cells and panels in the non

residential and utility sectors, as less funding will be available for large projects. As a result, the

160 See U.S. Department of the Treasury, Recovery Act, 1603 Program: Payments for Specified Energy
Properly in Lieu of Tax Credits, available at http:I/www.treasury.gov/initiatives/recovery/Pages/1603.aspx.
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domestic industry will be that much more vulnerable to unfairly priced Chinese subject imorts.

Without cash incentives, not only will demand likely decrease, but price — namëfy, China’s

extraordinarily low prices — will become that much more important in purchasing decisions.

V. CONCLUSION

All statutory. factors support a finding that subject imports of certain -CSPV cells and

modulets from China have caused material injury to the domestic industry and threaten the

domestic industry with additional material injury. Chinese producers and exporters have pushed

and will continue to push large and growing volumes of dumped and subsidized CSPV products

into the U.S. market, regardless of demand. In the absence of the restraining effects of

antidumping and countervailing duty orders, the domestic industry faces a grim future.

Accordingly, the Commission should make an affirmative decision in -favor of the domestic

industry.
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