FOR O!STRICT OF COLUMBIA CIRCUITy
FPR

ITED STATES COURT OF APPEALS
'HE DISTRICT OF COLUMBIA CIRCUIT

UNITED STATES COURT OF APPEALS %

| FeEB - g 204
| RECEIVED

NO. 03-1222

!

CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT,

Petitioner,
ENVIRONMENTAL PROTECTION AGENCY
Respondent.
On Petition for Review of Final Action of the U.S. Environmental Protection Agency

BRIEF OF PETITIONER
CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT

Peter Glaser Paul M. Seby

Sean Sullivan Adam T. DeVoe

Shook, Hardy & Bacon, LLP Friedlob Sanderson Paulson
600 14th Street, N.W., Suite 800 & Tourtiilott, LLC
Washington, D.C. 20005 1775 Sherman Street, 215t Floor
Telephone No. (202) 783-8400 Denver, CO 80203 .

Facsimile No. (202) 783-4211 Telephone No. (303) 571-1400

Facsimile No. (303) 595-3970

Attorneys for Petitioner Center for Energy and Economic

109245v1




UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

CENTER FOR ENERGY AND ECONOMIC
DEVELOPMENT,

Petitioner
V. Docket No. 03-1222
ENVIRONMENTAL PROTECTION AGENCY,

Respondent.

e e N s Nm ' e wv “ua? v’ ' -

PETITIONER’S CERTIFICATE AS TO
PARTIES, RULINGS AND RELATED CASES

The undersigned counsel certifies as follows:

L. Parties. The following parties appear in this action:

L The Center for Energy and Economic Development (“CEED”) is the Petitioner.

. The United States Environmental Protection Agency (“EPA”) is the Respondent..
° Arizona Public Service Company, Phelps Dodge Corporation and Environmental

Defense are Respondent-Intervenors.
L The States of Arizona, New Mexico, Utah and Wyoming have filed notices of

intent to file Amicus Curiae briefs.

2. Ruling Under Review. The petition seeks judicial review of the EPA rule

“Revisions to Regional Haze Rule to Incorporate Sulfur Dioxide Milestones and Backstop
Emissions Trading Program for Nine Western States and Eligible Indian Tribes Within that
Geographic Area,” 67 Fed. Reg. 30,418 (June 5, 2003).

3. Related Cases. Undersigned counsel is not aware of any related cases pending in

this or any other Court.



Dated: February 2, 2004

Paul M. Seby

Friedlob Sanderson Paulson &
Tourtillott, LLC

1775 Sherman St., 21st Floor

Denver, CO 80203

Telephone No. (303) 571-1400

Facsimile No. (303) 595-3159

Respectfully submitted,

/;%%«

Peter Glaser

Shook Hardy & Bacon, LLP

600 Fourteenth Street NW, Suite 800
Washington, DC 20005-2004
Telephone No. (202) 783-8400
Facsimile No. (202) 783-4211

ATTORNEYS FOR CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT



UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

CENTER FOR ENERGY AND ECONOMIC
DEVELOPMENT,

Petitioner
V. Docket No. 03-1222

ENVIRONMENTAL PROTECTION AGENCY,

Respnondent.

e wm mt mt ast gt ot Nt et “amt st

RULE 26.1 DISCLOSURE STATEMENT FOR
CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT

The Center for Energy and Economic Development (CEED) is a Section 501( ¢)(6)
company that acts as a trade association of coal producing companies, coal transporting railroads,
coal-fueled electric utilities and related entities organized to educate the public about low-cost,
environmentally compatible coal-fueled electric generation. As a part of its function, CEED
participates in governmental proceedings that affect the usage of coal-fueled electricity. It has
not parent companies or public corporations owning an equity interest in it.

Dated: February 2, 2004

CENTER FOR ENERGY AND
ECONOMIC DEVELOPMENT
//\ -
rul [
By: /&c’(///% Q’éé{f‘j By L L =
Paul M. Seby Peter Glaser
Adam T. DeVoe Shook Hardy & Bacon, LLP
Friedlob Sanderson Paulson & 600 Fourteenth Street NW, Suite 800
Tourtillott, LLC Washington, DC 20005-2004

1775 Sherman St., 21st Floor
Denver, CO 80203
Attorneys For Petitioner
Center For Energy and Economic
Development

109402v1



TABLE OF CONTENTS

TABLE OF AUTHORITIES .......coceetrrirveireneteeterererenees e sesesss s e eesessseesens iii
GLOSSARY ...ttt ersis s a sttt st et e e aneeens viii
JURISDICTIONAL STATEMENT ......cooteioiiereeireteeceeteseeeieeeneseeteseeeeeesessessesesnes 1
STATEMENT OF ISSUES ......c.ococirinieinrniiensseseesssessssssesssesssssesssenseessesesssesees 1
STATUTES AND REGULATIONS .......ccoetitetitererereteeereneteesseesae e seeeeseseesssesessnens 2
STATEMENT OF THE CASE.......ov oottt sserssssseeeeeesess e essens 2
I INErOAUCTION. ...ttt ettt e e ees 2
IL The CAA Visibility Program............ccoeeeieveeerierereneeerecnecieen e 3
III.  EPA’s 1980 Visibility Regulations..............ccccuereveevveeecrneeeeeeesesersnnns 5
IV. 1990 Clean Air Act AMENAMENtS.......oo...ooesrereerresereeeeseseneesessseee 7
V. The Grand Canyon Visibility Transport Commission....................... 7
VL The 1990 RHR .......ccoiiirrieeeiriterecte ettt eeea 8
VIL.  Development of the ANNEX ..........ceveivveriiieiireiiieeereeeeeeeeeeeeeeeeeneens 14
VIII.  EPA’s Annex RUleMaKIng........c.ceieveeeiveiirireereeeeeseeeeeeeeeeeesssssenanns 16
IX.  American Corn GIOWETS.........covuvirerinireiisenirensenesesesssesessesesseesanes 17
X. Final ANnex RULE ......c.cocvuvvuririerniiiieee e 19
SUMMARY OF ARGUMENT ......ccvsiriiteteeeteteeesee e teeissesese s eseseeseseesesesssesenns 20
ARGUMENT ..ottt stssss e st ssae e sss bt ssess st s ereteseeese s eenen 22
L STANDARD OF REVIEW ......cccooviiiniiririieneeereteeeeecee e 22

IL THE ANNEX RULE IS UNLAWFUL BECAUSE
IT IS BASED ON THE SAME GROUP-BART
APPROACH THAT WAS INVALIDATED BY
AMERICAN CORN GROWERS........cccovitrrrieriireecenieriseee s, 24

109411v1



III.

CONCLUSION

The Annex Rule Is Directly Contrary to the
Source-by-Source Approach to BART Required

By CAA § 169A, as Construed by

American Corn GIOWETS........cueereeereereereriireseereeecssenseeseeeenes

EPA Cannot Avoid The Source-By-Source

BART Requirements of CAA § 169(b)(2)(A)

by Claiming that the Annex Rule Was

Adopted “in Lieu of” BART ...c..ccooveviicrereceee e

1.

EPA Is Required to Implement the
BART Program as Set Forth in the Plain
Language of CAA § 169A(1)2)(A)...ccovevvveverererennee.

EPA’s Substitution of Its Own Program

“in Lieu of” the Statutory BART Program

Would Frustrate Congress’ Carefully Crafted
Program for Addressing Visibility-Impairing
Emissions from Stationary Sources that

Were in Existence as of the Enactment

of the CAA Amendments of 1977 .......c.ccccvvrevenennee.

Even if EPA Had Discretion to Adopt Rules
“in Lieu of” BART, EPA Did Not Rationally
Exercise that Discretion in the Annex Rule...........ccoveuvee...

THE ANNEX RULE IMPERMISSIBLY CONSTRAINS

STATE AUTHORITY BY REQUIRING THAT STATES

USE A “BETTER THAN GROUP-BART” APPROACH

IN DEVELOPING THE ANNEX MILESTONES ........ccccooeruvverecnnrererererenns

THE ANNEX RULE MUST BE SET ASIDE BECAUSE

IT DOES NOT RATIONALLY IMPLEMENT THE
REASONABLE PROGRESS GOALS IN CAA § 169A(2)(1).............. _—

CIRCUIT RULE 28(D)(1) CERTIFICATE

ADDENDUM

109411v1

il

24

28

28

30

35

38

41

46



TABLE OF AUTHORITIES

FEDERAL CASES

*American Corn Growers Ass'n v. EPA, 291 F.3d 1 (D.C. Cir. 2002)......c.cecvveemeeeerereennn. passim
Ass'n of Battery Recyclers v. EPA, 208 F.3d 1047 (D.C. Cir. 2000) ......ccooeveerereeeeeeeeeeeesareienns 37
Assoc. Indus. of New York State, Inc. v. U.S. Dep't. of Labor,

487 F.2d 342 (2A CiI. 1973) .ttt sttt e s 45
Bhd. of Locomotive Eng'rs. v. United States, 101 F.3d 718 (D.C. Cir. 1996) ......cccoveuerrerrvernenne. 45
Chem. Mfrs. Ass'nv. EPA, 28 F.3d 1259 (D.C. Cir. 1994)........oooeirireerieieeeeeeeeeveereeenen. 37,42
Chevron, U.S.A. Inc. v NRDC, 467 U.S. 837 (1984) .....cuevererereeereeereeeeeseeeeeeseseeneesesenen, 23,29, 34
Civil Aeronautics Bd. v. Delta Air Lines, Inc., 367 U.S. 316 (1967)....c.cooeuoeeeeeeeeeeeeeeeereresererrnn 23
Consol. Rail Corp. v. United States, 896 F.2d 574 (D.C. Cir. 1990).....c.cemeeeeieerereerecsrsesrerrn, 23
Ctr. for Auto Safety v. Ruckelshaus, 747 F.2d 1 (D.C. Cir. 1984) c...ccoovvieeeeeeeeeeeeeeeeresrerererns 29
Edison Elec. Inst. v. EPA, 2 F.3d 438 (D.C. Cir. 1993).....cuouiimieeeeieeeeeeeeteeee e eeeeeevesesee s 37
Engine Mfrs. Ass'n v. EPA, 88 F.3d 1075 (D.C. Cir. 1996)......c.coeverereieeiieireeeeereeeeaern, 29, 30, 34
Ethyl Corp. v. EPA, 51 F.3d 1053 (D.C. Cir. 1995) ...viuiuieieeiiieee oottt eeee s ssenas 24
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000) ......eovuieereeeeeeeeeeereerernnnns 34
Holly Farms Corp. v. NLRB, 517 U.S. 392, 116 S. Ct. 1396, 134 L. Ed. 2d 593 (1996).............. 35
INS v. Cardoza-Fonseca, 480 U.S. 421 (1987) wuoueuvveeeererireieeeeeeeeeeeereeeeee e ee e eesesevesesssarer e 23
Leather Indus. of Am. v. EPA, 40 F.3d 392 (D.C. Cir. 1994) c....oovvevetririeieeieiceieeeeeeeecseseeeeeesn 37
MCI Telecomm. Corp.v. Am. Tel. & Tel. Co., 512 U.S. 218 (1994)......ovouveveereeeeeeeeeresrerererersnnnn 29
NLRB v. Food & Commercial Workers, 484 U.S. 112 (1987) c.uvueveveeeeireeeeereeeeeeeeeeeeeeeeeereerasens 23
Nat'l Citizens Comm. for Broad. v. FCC, 555 F.2d 938 (D.C. Cir. 1977)...c.ccouvevcuvrreeerereerens 44
Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506 (D.C.Cir.1983) ................... 24
United States v. Haggar Apparel Co., 526 U.S. 380, (1999) ......ccovuveerireriereeereeeeereeeesesesesesesns 34
United States v. Mead Corp., 533 U.S. 218 (2001) ...oueeeveririeiieiieeere oo eeseseeseesesseessess 42

* Authorities upon which we chiefly rely are marked with asterisks.

11
109417v2



STATUTES

Clean Air Act (“CAA™), § 110, 42 U.S.C. § T410.....cceeerrroeeereeeeeecreseeessereesosoossssssesesoeeeeeee e 3
CAA 110(C), 42 U.S.C. § TALO(C) orvorvveveeeeeemeeseseseeeeeeeeresssseseeseeseseemessssseeeesssssssssssessssseeseeeeeseseeon 4
CAA §§ 160-165, 42 U.S.C. §§ 74107575 weoorroeeeeeeeeeeereseseeeeeeressemeesesseeeesessssssssssssesesseeeeeeeossoen 4
CAA § 162(2), 42 U.S.C. § TAT2() oovvvveveeeeeereseseeeeeeeeeeesssssesseseessemsenesseseessesssssssssssssssseesoeeeeeeeon 3
$CAA §169A, 42 U.S.C. § TA9L oooooooveeeeeeoeeeeeeee oo eeeeeeeeeeesesessessee oo eseeese passim
CAA § 169A(a), 42 U.S.C. § T491(8) woveoeomrmeeeerereeeeeeresseeeeseeeeeeeessessssseeeesssssesessseeee oo 22, 41
CAA § 169A(2)(1), 42 U.S.C. § T491(A)(1) rovvveereereeeereemeesreeeeeeesesssssssseeseseeeeeees oo 2,41
CAA § 169A(a)(4), 42 U.S.C. § TAIL(NA) oooevevveeveeeeerseeeeeereeeeeeessessessesseseeseessssee oo eeeeoee 41
CAA § 169A(2)(7), 42 U.S.C. § TAOT(ZNT) orvreevrevereeesreessseeemeemeeesessssseesssssssssssseseseeeseeeeessesooe 4
CAA § 169A(D)(2), 42 U.S.C. § TA91(DND) oveeeeveeeeeresseeeeeeseeesmeeeesesssoessssssesssssseeeseee passim
CAA § 169A(8)(2), 42 U.S.C. § TA9L(Z)(2) rrervrvrmeerrermreemeeereemeeseeeesessessessessssssesoose oo 5,9,16, 17
CAA § 169A(8)(4), 42 U.S.C. § TA91(Z)(A) ooreoeeeveeeeeeeererereeeeesereeseeemsesseesssesssssssssessssesesees oo 33
FCAA § 169B, 42 U.S.C. § 7492 ooooooooveeeeeeeeeeeeeeseseeeeeeesessesseeeeeeseeesssssss oo eeeeesseseeees oo 7
CAA § 169B(C), 42 U.S.C. § T492(C)  wovverreeeeeeeveemeeeessesssseseesemmsesssseseesssessssssessssesesseeeeeeeeesseoee 7
CAA § 169B(d), 42 U.S.C. § TA92(A)  wevovrreereeeeeeeeeereererssesseeseeemeseeesssesessssssssosesssesessee e 7
CAA § 169B(€)(1), 42 U.S.C. § 7492(EN1) ovovvvrrreereerresseeseesemeemesessssseessssssssesesssesseoeeeeeeeoe oo 7
CAA § 169B(1), 42 U.S.C. § T4 (£) ooooorereeeeereeeeeeeeseseeseeseessemeemessssssessssssssossseseseeeee oo 7
CAA § 307(d)(9)(A), 42 U.S.C. § T607(ANONA) weoormeereermrreereeeeeemmeesmseessssesesssmeeeeseseessesesees oo 23
LEGISLATIVE HISTORY

LH at 374-79, Floor Statements of Sens. McClure and Muskie,
reprinted in A Legislative History of the Clean Air Act Amendments
0f 1977, Sen. Comm. on Env’t & Pub. Works, 95th Cong. (“1977 Legislative

* Authorities upon which we chiefly rely are marked with asterisks.

1v
109417v2



History”) at 374-79 (1978) LH at 378, Floor Statement of Sen. Domenici,

reprinted in 1977 Legislative HIStOry at 378........ccevvvrvveererereieeneceerenesreeeeeseeesrenesnsseseenone 31,34
LH at 535, House Conference Rep. No. 95-564 at 155 (1977), reprinted in
1977 Legislative HIStOIy 8t 535 ......ccvvieirrinnininiecirerienseee s essaeseese s s snens 5,31,32,33
LH at 884-85, 887, Floor Debate Statement of Sen. Hatch,
reprinted in 1977 Legislative History at 884-85, 887.....ccevueeiieerriereeeereece e svene s 31
LH at 2489, H.R. Rep. No. 95-294 (1977) at 13, reprinted in
1977 Legislative HiStory at 2489 .......covcivivieiieirieeieeiee sttt er s ee e ssesre st ese e e ens 32
LH at 2670-71, H.R. Rep. No. 95-294 (1977) at 206, reprinted in
1977 Legislative HiStory at 2670-71.....ccccccvuivueieieieeeienierecieieneceees et etesreseesessssse s et esssnnenes 31
LH at 2673, H.R. Rep. No. 95-294 (1977) at 206, reprinted in
1977 Legislative HIStOry at 2673 .....c.cccivcviiriiceeinreieececiee ettt esestests e teneere s s v s s 4,32
REGULATIONS
A0 C.F.R. § 51.09(€)...cccviiireriereccriririreeieeenetnce et sbese st st st ss s s e sasassesebe s snesssessseseenetenens 13
40 C.FR. § 51.300 8. SEQ..cueiveueeveureremeiereeereeeeeteteiesteresaetetstesersssessssasssssssesessesesessessasesessesersessnssens 5
AOCFR. § 51300ttt ettt et et et e e ra s n s e s e s e s seseens 4
40 CFR. § 51.302(C).0cueurreemierieiiiiecnieenirneuiseeieseseseeteseststssetesestesesessesessssensessssssessssessesesessssessssesenns 6
40 CFR. § 51.302(C)(4) rvcvreeriiiniiinieiiteteteccteiestetesesr et sesbese st eaestetns s snesessasassesaesesassssessasasees 6
QO CFR. §51.308 ...ttt ettt ese et e e ba st e s aensebesaestenssneasas passim
40 CF.R. § 51.308(€)....ccrvererrrrernenrrrenrrereerensereneaseenes ettt ettt ettt a e ens 10
40 CFR. § 51.308(E)(1) - eeeeuerreirieiiiieeuerieiiiirterecerenseseseeseseesesnetseseeseeseenseseeesensesessssensssssansasasesas 10
40 CF.R. § 51.308(€)(1) & (B) .ecveereerieieiririeieeteerie sttt enteseseestenesresreseesaeses e seaevestasnesesasaseneas 11
40 C.FR. § 51.308(E)(2) & (C) c.eveireiieireiicieririinieeereereenti et iestseesaesesassssesesssssssensssesansesannnnas 11
40 CER. § 51.308(E)(2) 1 eveueeueeeeeirieiniirienieenierireeneeteneseesiestenessesessessessesaesessasessessenns 12, 13, 24, 35
4O C.FR.§ 51300 ..ttt ettt sr et s et s saasresaa s e se e s s enae e ereeseans passim
40 C.FR. § 51.300(C).cveueeriieeriniereininietnieitenere sttt iststeseste et b st ebestssenessasessssestesenesssnansesessnsas 13
40 C.FR. § 51.300(£) cverveerieririiriirererierierereisieseeseee st st estessastas e st ssassa et ansasasssassesssesessens passim

* Authorities upon which we chiefly rely are marked with asterisks.

v
109417v2



T 40 CFR. § SL300(E)(1) cvveveiirienirereiisirerisseseesr e ereseevesessee s stesesss e saeneneeneseeeseenennenes passim

40 C.ER. § 51.309(11) «.ecuvveeevierieieieieiiireirees et revessetebe st sre et se st st eeeeenesenesneeneneseseenens 22
REGULATORY PREAMBLES

Visibility Protection for Federal Class I Areas," 45 Fed. Reg. 80,084 (Dec. 2, 1980)............ 5.6,7

Notice of Availability of Additional Information Related to Proposed

Regional Haze Regulations, 63 Fed. Reg. 46,952(September 3, 1988).........c.oveveverrvrenenn. 9, 36, 39

Proposed Regional Haze Rules, 62 Fed. Reg. 41,138 (July 31, 1997) ....couvmivveireeceeeereeeereeseeeen. 8

Regional Haze Rules, 64 Fed. Reg. 35,714 (July 1, 1999) .......oovuimeeeeeeeeeeieeeeereeeee e passim

"Proposed Revisions to Regional Haze Rule to Incorporate Sulfur Dioxide Milestones
and Backstop Emissions Trading Program for Nine Western States and Eligible Indian
Tribes Within That Geographic Region," 67 Fed. Reg. 30,418 (May 6, 2002)................. 16, 17, 39

"Revisions to Regional Haze Rule to Incorporate Sulfur Dioxide Milestones and
Backstop Emissions Trading Program for Nine Western States and Eligible Indian
Tribes Within that Geographic Area," 68 Fed. Reg. 30,418 (June 5, 2003) .........cccevmere.e passim

OTHER MATERIAL

Grand Canyon Visibility Transport Commission, “Recommendations
for Improving Western Vistas,” June 10, 1996, JA . ..o.ooviiiieeeeeeeeeeeeeeeeeeeeeseeseeessessens 7,8

Letter of Utah Governor Michael O. Leavitt to Carole M. Browner,
Administrator, U.S. Environmental Protection Agency, June 29, 1998, JA __ ................. passim

Letter of Lydia Wegman, Richard R. Long, and Deborah Jordan,
EPA, to Colleen Delaney, Co-Chair, WRAP Market Trading Forum,
May 22, 2000, JA oottt ettt et st eeneteeneesenenens 40

Letter from Douglas Benevento, State of Colorado, to the Western
Regional Air Partnership, September 25, 2000, JA ..o sesees 43

Western Regional Air Partnership, “Voluntary Emissions Reductions

Program for Major Industrial Sources of Sulfur Dioxide in Nine

Western States and a Backstop Market Trading Program, Annex to

the Report of the Grand Canyon Visibility Transport Commission to the

U.S. Environmental Protection Agency,” September 29, 2000, JA . ..o passim

* Authorities upon which we chiefly rely are marked with asterisks.

V1
109417v2



Western Regional Air Partnership, WRAP Board Members, available at
http://www.wrapair.org/ WRAP/members.html (last visited Jan. 30, 2004), JA e 20, 41, 43

* Authorities upon which we chiefly rely are marked with asterisks.

Vil
109417v2



BART

EPA
FIP
GCVTC
JA

LH

MW

SIP

SO,

109390v1

GLOSSARY

Best Available Retrofit Technology
Clean Air Act

Environmental Protection Agency
Federal Implementation Plan
Grand Canyon Visibility Transport Commission
Joint Appendix

Legislative History

Megawatt

Regional Haze Rule

State Implementation Plan

Sulfur Dioxide

Western Regional Air Partnership

viii



JURISDICTIONAL STATEMENT

The petition for review in this case challenges regulations promulgated by the U.S.
Environmental Protection Agency (“EPA”) pursuant to Sections 169A and 169B of the Clean
Air Act (“CAA™), 42 US.C. §§ 7491 and 7492." See “Revisions to Regional Haze Rule to
Incorporate Sulfur Dioxide Milestones and Backstop Emissions Trading Progfam for Nine
Western States and Eligible Indian Tribes Within that Geographic Area,” 68 Fed. Reg. 30,418
(June 5, 2003) (hereafter “Annex Rule”). The Annex Rule was adopted pursuant to and as an
amendment of the agency’s Regional Haze Rules (“RHR”), 64 Fed. Reg. 35,714 (July 1, 1999).

Significant portions of the RHR were invalidated by this Court in American Corn Growers Ass’n

v. EPA, 291 F3d 1 (D.C. Cir. 2002). The Court has jurisdiction over this appeal, and the
petition for review was timely filed, under CAA § 307(b)(1).
STATEMENT OF ISSUES
1. Whether the Annex Rule is unlawful because it is based on the same collective or
group approach to the Best Available Retrofit Technology (“BART”) provisions of CAA § 169A

that was invalidated in American Cormn Growers?

2. Whether EPA has discretion under CAA § 169A to adopt the Annex Rule “in lieu
of” the statutory BART program?

3. Assuming arguendo that EPA has discretion to adopt the Annex Rule “in lieu of”
the statutory BART program, whether the Annex Rule represents a rational exercise of that

discretion in light of American Corn Growers?

Henceforth CAA citations will refer to the Act itself. Parallel citations to the United States
Code are provided in the Table of Authorities.
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4. Whether the Annex Rule impermissibly constrains authority granted to states in
CAA § 169A by requiring them to use a “group” or “collective” approach in determining
required emission reductions for large stationary sources?

5. Whether the Annex Rule fails to rationally implement the reasonable progress
goal of CAA § 169A(a)(1)?

STATUTES AND REGULATIONS

This case arises under CAA §§ 169A and 169B. Pertinent statutes and regulations are

included in the addendum.
STATEMENT OF THE CASE

L. Introduction

Section 309(f)(1) of EPA’s 1999 RHR provides that nine western states may opt out of
nationally applicable regional haze regulations if the Grand Canyon Visibility Transport
Commisston (“GCVTC”) (or a regional planning body formed to implement the GCVTC’s
recommendations) submitted for EPA approval an “Annex” setting forth enforceable emission
reduction “milestones” applicable to major stationary sources in the nine states.> The purpose of
the enforceable milestones is to reduce sulfur dioxide (SO,) emissions thought to be degrading

visibility conditions at sixteen mandatory federal Class I areas on the Colorado plateau.” RHR

2 40 C.F.R. § 51.309(f)(1).

The affected states are Arizona, California, Colorado, Idaho, Nevada, New Mexico,
Oregon, Utah, and Wyoming. RHR § 309(f)(1) and the Annex Rule also apply to four
Indian tribes. The sixteen Federal Class I Areas on the Colorado Plateau are: Grand
Canyon National Park, Sycamore Canyon Wilderness, Petrified Forest National Park,
Mount Baldy Wildemess, San Pedro Parks Wilderness, Mesa Verde National Park,
Weminuche Wilderness, Black Canyon of the Gunnison Wilderness, West Elk
Wilderness, Maroon Bells Wilderness, Flat Tops Wilderness, Arches National Park,
Canyonlands National Park, Capital Reef National Park, Bryce Canyon National Park,
and Zion National Park.
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§ 309(f)(1) sets forth the conditions the Annex is required to meet in order to obtain EPA
approval.

The Annex Rule challenged in this case reflects EPA’s approval of the Annex
submitted by the Western Regional Air Partnership (“WRAP”), the successor organization to
the GCVTC. Following the WRAP’s submittal of the Annex to EPA but before EPA finalized

its rulemaking to approve the Annex, this Court issued its decision in American Corn Growers

invalidating and remanding the “group-BART provisions” of the RHR.* Petitioner CEED
contends that the Annex Rule reflects the same “group-BART approach” that this Court found to

be contrary to CAA § 169A in American Corn Growers. Accordingly, CEED contends that the

Annex Rule must be invalidated and remanded for the same reasons as set forth in that decision.

II. The CAA Visibility Program

Congress first addressed the problem of visibility impairment at the nation's mandatory
Class I areas’ in the 1977 amendments to the CAA. CAA § 169A(a)(1) established a “national
goal” of the “prevention of any future, and the remedying of any existing, impairment of
visibility in mandatory class [ Federal areas which impairment results from manmade air
pollution.” CAA § 169A(b)(2) directed EPA to issue regulations requiring individual states to
submit State Implementation Plans (“S[Ps”)6 that contain “emissions limits, schedules of
compliance and other measures as may be necessary to make reasonable progress toward”

meeting the CAA § 169A(a)(1) national visibility goal. Under CAA § 169A(b)(2)(B), such

4 291 F.3d at 14.

Mandatory Class I areas, in general, are certain national parks and wilderness areas. See
CAA § 162(a).

6 See CAA § 110.
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regulations must provide for state adoption of a “long-term (ten to fifteen years) strategy for

making reasonable progress toward meeting the national goal . . . .”

In addition to the broad set of tools a state can employ to implement a long-term

“reasonable progress” visibility strategy, states are required by CAA § 169A to specifically

address possible visibility impairment caused by certain large stationary sources. EPA referred

to these sources in its 1999 RHR as “BART-eligible” sources because, if such sources meet the

statutory criteria, they may be required to install “best available retrofit technology” (“BART”).’

Under

CAA § 169A(b)(2)(A), the “emission limits, schedules of compliance and other

measures” that States are required to include in their SIPs for the purpose of addressing

“reasonable progress” must include:

A requirement that each major stationary source® which is in existence on August
7, 1977, but which has not been in operation for more than fifteen years as of
such date,9 and which, as determined by the State (or the Administrator in the
case of a plan promulgated under section 7410(c) of this title)'® emits any air
pollutant which may reasonably be anticipated to cause or contribute to any
impairment of visibility in any such [Class 1] area, shall procure, install, and
operate, as expeditiously as practicable (and maintain thereafter) the best
available retrofit technology, as determined by the State (or the Administrator in
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40 C.F.R. § 51.301.

“Major stationary source” is defined in CAA § 169A(g)(7) as including twenty-six types
of industrial sources capable of emitting 250 tons per year or more of any pollutant.

The time limitation framework for BART eligibility was intended to exclude from
coverage plants constructed more than fifteen years prior to the date of the 1977 CAA
Amendments. LH 2673, JA . (“LH” refers to “legislative history; full citations to
the relevant legislative history are shown in the Table of Authorities.) Congress
determined it was not necessary to subject plants constructed after the date of the 1977
CAA amendments to BART because these plans would be subject to prevention of
significant deterioration standards under CAA §§ 160-165. Thus, a “BART-eligible”
source, that is, one that may be subject to retrofit requirements under the BART language
of CAA §169A(b)(2)(A), is a “major stationary source,” as defined in CAA §
169A(g)(7), in existence as of August 7, 1977 but which had not been in operation for
more than fifteen years as of that date.

EPA has an oversight role under CAA § 110(c), in that the Administrator may
promulgate a Federal Implementation Plan if the state fails to promulgate a SIP or if the
Administrator disapproves the SIP.






